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Lunce, 1 1 0 die Junii, 1849. 



Ordered, That a Select Committee be appointed to Inquire into tlie Stale of the Law 
as respects the Appointment of Receivers of the Courts of Chancery and Equity 
Exchequer in Ireland, and the Effect of the present Laws and Regulations of the said 
Courts in the Management of Estates under their Control. 



Mercurii, 13 0 die Junii , 1849. 



Committee nominated: 

Mr. Osborne. 

Sir Robert Peel. 

Sir James Graham. 

Sir William Somerville. 
Mr. Solicitor-General. 
Mr. Napier. 



Mr. Monsell. 

Mr. Bright. 

Mr. Henley. 

Mr. O’ Flaherty. 

Mr. George Alexander Hamilton. 
Mr. Tennent. 



Ordered, That Returns relating to Estates in the Courts of Chancery and Exchequer 
(Ireland) [presented to this House on the 27th day of March 1848!, be referred to the 
Committee. 



Veneris, 15 0 die Junii , 1 849. 



Ordered, That the Committee do consist of Seventeen 
Nugent, Mr. Keogh, Mr. Villiers, Colonel Dunne, and Mr. 
111 ittee. 



Members ; and that Sir Percy 
Vesey, be added to the Com- 



Jovis, 28° die Junii, 1849, 



Ordered, That the Committee have power to Report the Minutes of the Evidence 
taken beiore them from time to time to The House. 
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REPORT. 



THE SELECT COMMITTEE appointed to Inquire into the State of the 
Law as respects the Appointment of Receivers of the Courts of 
Chancery and Equity Exchequer in Ireland, and the Effect of the 
Present Laws and Regulations of the said Courts in the Management of 
Estates under their Control ; 

J JAVE examined several Witnesses, whose Evidence they beg leave to 
Report to The House. 

29 June 1849. 
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LIST OF WITNESSES.' 



Martis, 1 9 0 die Junii, 1 849. 
William Brooke, Esq. - 

Jovis, 21 0 die Junii, 1849. 
Right Hon. Sir Edward Burtenshaw Sugden 
Ambrose Hickey, Esq. - 

Martis, 2 6° die Junii , 1 849. 
Ambrose Hickey, Esq. 

Jovis, 28° die Junii, 1849. 

The Right Hon. Thomas Berry Cusack Smith 

Veneris, 29 0 die Junii, 1849. 
William Tighe Hamilton, Esq. - 
William Macartney McCay, Esq. - 
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MINUTES OF EVIDENCE. 



Mar Lis, 19° die Junii, 1849. 



MEMBERS PRESENT. 



Sir James Graham. 
Mr. Hamilton. 

Mr. Pusey. 

Mr. Monsell. 

Mr. Keogh. 

Mr. R. B. Osborne. 
Colonel Dunne. 

Sir Percy Nugent. 



Mr. Solicitor-general. 
Mr. Henley. 

Mr. Villiers. 

Mr. Bright. 

Sir William Somerville. 
Mr. O’Flaherty. 

Sir Robert Peel. 



JOSEPH NAPIER, Esq., in the Chair. 



William Brooke, Esq., called in ; and Examined. 

1 . Chairman .] YOU are one of the Masters of the Irish Court of Chancery f 
— I am. 

2. How long have you held the office of Master ? — Just three years. 

3. Before your appointment to the office of Master, had you a long acquaint- 
ance with the management of estates under the courts ? — I was a practising 
barrister for 29 years. 

4. Was your practice more peculiarly confined to the Court of Chancery? — 
To the Court of Chancery. 

5. Have you any idea what amount of the rental of Ireland is under the 
management of the Court of Chancery?— I have not been able to ascertain 
very exactly. When I became Master, l was informed by, I think, the Lord 
Chancellor of Ireland, that it was then, supposed to be about 600.000 1. alto- 
gether ; but from the extraordinary increase of business, from the multitudes 
of estates that have been brought into the Court and none going out, I have 
a very strong impression that it must now be treble that amount at least ; but 
I cannot speak positively as to that ; but this I know, that I hardly ever sit 
one day without appointing one, two, or three receivers over properties of 
various sizes. The very last Saturday I appointed two receivers over two 
estates amounting to about 700 1. a year ; and none go out ; at least the sales 
of late years have been so few, all attempts to sell have been so utterly abortive, 
that I may say that none go out unless when minors come of age. 

6 How would you classify the estates under the management of the Court ; 
what are the different classes of estates'? — I think they admit of being divided into 
three classes. One class consists of the estates of minors and lunatics, which are 
generally managed by established family agents ; agents that had been employed 
by the lunatic when sane, or by the father of the minor when he could make 
his own selection ; and I generally find such receivers very efficient, acquainted 
with every tenant, and gentlemen in whom I can confide ; and if they ask for 
money for improvements, or for permission to lower rents, I can freely give 
it them, as I know that they act from no corrupt motive ; and those estates, 
I believe, are better managed than others. 

7. You distinguish them from the estates under creditors’ receivers ? — Just so. 
Those under creditors’ receivers may be divided into two classes. The first is, 

0-83. A where 



IV, Brooke, Esq. 
19 June 1849. 
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W. Brooke, Esq. where the estate is of such value and so large, that the receiver’s poundage is a 

sufficient inducement to a man of high character and station to take the 

19 June 1849. receivership. Some of those estates I have known to be extremely well 
managed. In such cases, as far as possible, I have endeavoured to find out who 
the family agent was, and if I find that the creditor has no valid objection to 
him, I continue the family agent. 

8. That is where the estate is large ? — Yes ; where the poundage is sufficient 
to be worth the consideration of a gentleman living in the country. 

9. Is that generally in mortgage cases ? — In mortgage cases more especially, 
and also in cases of very large judgments. I see no distinction practically, 
between a very large judgment and a mortgage case. But the third class, 
which is the disgrace and distress of the Court, is where a judgment creditor 
for fifty or a hundred, or two hundred pounds, obtains a receiver over a farm 
worth 20 1 . or 30/., or 50/. a year, or even say 100/. Then you can get no one 
to take the receivership, but some inferior person, who is induced by the solici- 
tor to take it, in order that the solicitor may have the profits. 

10. Is that under what is called the Receivers’ Act of 1835 ? — Yes. 

1 1 . Is not the construction generally put by the Courts upon that Act that 
it is obligatory upon the Court to appoint a receiver when applied for under 
that Act? — It is considered to be ex debito justitia. It cannot be refused. 

12. With respect to the case of lunatics and minors, has the Court larger 
. power in dealing with the properties of lunatics and minors than it has in the 

case of estates which are taken into the hands of creditors ? — The Court has 
larger powers ; and the Court has delegated those large powers to the Master ; 
and the Master is almost uncontrolled in making allowances, in abating rents, 
in wiping off arrears in proper cases, and in making improvements. 

13. In the case of lunatics and minors, has the Master, as representing the 
Court, very much of the powers of the inheritor ? — I should say almost en- 
tirely. 

14. Sufficiently so for the purposes of management ? — I think so. 

15. And in those cases also the machinery for executing those powers is of 
a superior character ? — I think generally ; there are exceptions of course ; but 
generally speaking I find that those estates are much better managed ; often 
by some relation of the family. 

16. Would you attribute the better management of the estates of lunatics 
and minors to the larger powers of the Court, and the better machinery for 
carrying those powers into execution ? — I have always found that the form that 
is best administered is best ; I have found that the man is of much more 
consequence than the law. Give me a receiver in whom I have confidence, and 
who understands his business, and he will work even a bad system well. The 
thing to which I attach most importance is the finding a trustworthy receiver ; 
in those cases, on requesting information from the relatives of the family, they 
will tell me what the character of the candidates is ; and I am enabled in that 
way to make a selection from among them. 

17. Will you explain what occasions the difficulty of your exercising the 
same discretion in the case of creditors’ receivers? — In the great majority of 
cases that I have practically known since I became a Master, the debtor, when 
his estate comes under the Court of Chancery, seems to abandon the care of it 
altogether. I have repeatedly called for the inheritor to come, and give me 
some suggestions, and I have expressed my anxiety to be very much guided by 
his suggestions, and I have requested him, by himself or his solicitor, to take 
an active part, and to come before me ; but, generally speaking, they seem to 
he perfectly reckless. The first operation that the debtor performs, when a 
receiver is about to be appointed over his estate, is to go among the tenantry, 
and by pressing, or begging, or family influence, or by whatever means he can 
use, to get payment of all the rents which he can scrape together ; and if 
money cannot be had, he gets promissory notes and bills of exchange ; so that 
there appears to be a very clear rental, and no arrears appear due. So far,, 
however, from that being a true representation of the case, the unfortunate 
tenant is pressed doubly, for he is asked to pay his next half-year’s rent to 
the receiver, whilst the promissory notes are hanging over him, and perhaps 
brought against him at the sessions. Then the inheritor abandons the estate 

as. 
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as a lost thing, and very seldom comes before the Master, to give him the w. Brooke , Esq. 

necessary assistance. Now in the case of minors, I know that I can reckon 

upon the useful advice of the members and friends of the family. 19 June 1849. 

18. There is an interest on the part of those who have the inheritance in 
having it well managed, whereas in the other case the inheritor abandons the 
matter as hopeless ?— Quite so. 

19. Does the condition to which the estate is thereby reduced produce a 
considerable effect in demoralizing the tenantry, and throwing everything into 
a state of social confusion ? — Eminently so ; from that moment they seem to 
place their advantage altogether in the tricks of sessions attorneys, in putting 
off the day of payment. They perfectly well know the rules of the Court, that 
they are not to be pressed for rent till it is five months due, which is one of 
the rules, and I think not a very happy rule of the Court. 

20. Is that by a rule of the Court of Chancery? — Yes; without the special 
leave of the Master the receiver is not permitted to distrain for five months 
after the rent is due. 

21. Do you know what is the general length of time that the rent is in arrear 
before it is enforced by the receiver ? — It is considered good payment if the rent 
which has fallen due on the 1 st of May shall be paid the following March. 

From December to March is the time when the rent is chiefly pressed for, and 
there is a great effort then to get in the whole year’s rent ; at least in the 
case of tillage land, where the wheat crop pays the rent. 

22. That would only apply to the May rent? — But they try to get in the 
whole year then. The collection of rent in the spring is always a deficient 
one, but the winter collection is the profitable one, and extreme pains are then 
taken by the receiver to watch the cutting of the crop, and by the tenant to 
carry off the crop, if he can, “ unkuownst,” as they call it, to the receiver. 

If the receiver gets the money he tries to put off the time of accounting ; I 
mean in the case of men whose principle is not of the first order. 

23. You are speaking of the abuses of the system?— I am speaking of the 
abuses. He tries to put off the time of accounting as much as he can, and 
very likely in the mean time invests the money in the purchase of lean cattle, 
and sells them when fat. He puts off the account until he can turn a penny 
upon the money. 

24. Making use of the money which he has collected in the interval ? — Yes ; 
so it has been confessed to me by some of them. 

25. How long is it before they are obliged to account? — The rule of the 
Court is a rule introduced by Sir Michael O’Loghlen ; the receiver’s first 
account must be passed within 1 5 months from the date of the report appoint- 
ing him. That time was given him to enable him to ascertain the rental, and 
the condition of the tenantry. After that he must account within 1 3 months 
from the passing of the last previous account ; the effect of which has been, 
that the time of accounting goes continually forward through the year. I have 
endeavoured to make them account before the 25 th of March, the time when 
they have most money. I have consulted generally those who know the estate 
best, as to the best time for accounting. 

26. By an Act of the Session before last, the growing crops cannot be dis- 
trained on ? — They cannot be distrained. 

27. Do you know whether that has had any operation in interfering with the 
remedies for the recovery of rent? — Very seriously ; whenever a tenant is in- 
clined to be dishonest, the system now is, that he reaps his crop on a Sunday, 
on which day the receiver cannot seize. He gets his neighbours together at 5 
o’clock in the morning ; he reaps his crop, and he has the whole of Sunday to 
carry it off ; it has assumed the form of a chattel, but the receiver cannot touch 
it on Sunday, and on Monday morning it is in vain to look for it. That has 
often occurred. I have heard from, I suppose, 50 different receivers, that the 
tenantry at present in various parts of Ireland have put in as large a crop as 
their means will afford of wheat and oats into worn-out soils, in the hope of 
reaping their crop in the next harvest and departing to America with the pro- 
duce, without paying the rent. That is very much apprehended. 

28. With reference to the appointment of creditors’ receivers, is there any 
difficulty about the security required ? — Very serious. I think that the most 
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important practical improvement, though it may seem a small matter, which 
could be introduced by the Legislature, would be to enable us to give them the 
benefit of an Act of Parliament, passed two or three years ago, for leases, with 
a shilling stamp, on small farms. I have collected the precise particulars of 
what a poor tenant taking a lease under the Court is obliged to pay. Suppose 
he takes a farm at anything under 10/., in place of having a little sum to buy 
a cow, or to buy manure, or to turn the ground to advantage, he has to pay 
at once 6/. 45. Ad. To that a recent rule of the Lord Chancellor adds 
1/. 35. 3<Z. for registering his recognizance. 

29. Is that for the smallest letting?— Yes, under 10/. ; if it be above 10/. it 
rises by an ad valorem duty. 

30. What is the course of the Court with reference to the letting of lands, 
as contrasted with a case in which the inheritor lets lands to a tenant ? — The 
receiver circulates handbills in the neighbourhood, stating that on a certain 
day in the Master’s office, in Dublin, certain lands will be set up to be let. 
The tenants may come, or send up some one to appear for them ; and it is a 
regular auction ; they bid against each other for certain farms, upon such terms 
as they propose, and the highest bidder carries it ; and immediately they are 
called upon, before they leave the office, to lodge this 6/. 45. Ad. for the lease 
and the recognizance, in which there must be two sureties. 

31 . Do you know nothing of the personal character of the tenant ?— We not 
only know nothing of his personal character, but Sir Edward Sugden decided 
recently that the highest bidder has a right to have it, unless there be a very 
strong and clear case against him. 

32. When the tenant came up himself, that of course would add to the 
expense ? — Of course, very much. 

33. Would that be considered in estimating the rent to be offered? — I do 
not know. I ought to say, that in order to remedy the evil in some measure, 
there is a rule of the Court, namely, that if the Master thinks it a proper case 
he may depute an auctioneer or even the receiver himself in the country to hold 
this letting in the country, and to send up the biddings under seal and upon oath. 

34. Does all the expense of that come out of the estate ? — The expense is 
not much. To the receiver we pay nothing ; to the auctioneer we give a guinea 
for his day’s labour. 

35. In addition to the lease they have to perfect a recognizance? — Yes; 
they have to perfect a recognizance with two sureties, which I cannot but 
think is a very mischievous thing. No person will go surety for a tenant but 
one of themselves ; and he either presents men who qualify upon oath but 
really have no means, or he draws in one of that class which ought to be 
regarded with the greatest interest ; I mean the solvent and industrious class 
of persons. I never knew an instance in which money was recovered from the 
tenant’s surety ; and I was always glad that it was so, for I felt that it would be a 
very painful thing to drag down, perhaps, the most useful man on the estate in 
the ruin of his neighbour ; but in nine cases out of ten the sureties are per- 
sons who swear themselves to be worth so much when they really are not ; all 
that is a very expensive operation. This difficulty has been felt by the 
Masters so much that they have agreed that in every case where the rent is 
not more than 15/. they will allow a mere agreement upon a stamp to be re- 
ceived. We find it utterly impossible to induce those poor men to give this 
large sum of money. 

36. Do you think that recognizance might be, without the slightest diminu- 
tion of security, done away with? — With great advantage. 

37. Sir J. Graham.'] Is this process of letting fixed by Act of Parliament, or 
regulated by rule of Court ? — By rule of Court. 

38. Then legislation is not necessary to effect an alteration if the Lord Chan- 
cellor and the Master of the Rolls, consistently with their views of equity, 
should think fit to alter it ? — I should think not ; I know of no statute on the 
subject. No doubt the Lord Chancellor might alter it. 

39. Chairman.] Are those properties let. for an absolute term ? — No; the 
term ends with the termination of the cause. 

40. Sir J. Graham .] Is it within the competency of the Court, without legis-. 
lation, to let otherwise than by auction to the highest bidder? — I should think 
so ; in fact I have no doubt of it whatever, for the Masters have determined, 

after 
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sifter much conference and consideration, under the pressure of what they W. BrooJce , &q. 
deemed necessity, to dispense with it in cases of 15 l. a year, and under. 

41. At this moment therefore this injury is inflicted on all properties 19 June 1849. 
managed by receivers under the Court of Chancery without the distinction of 

the classification to which you have alluded as between minors and lunatics on 
the one hand, and properties under receivers appointed for debt on the other ? 

— That mode of letting is common to every species of property. 

42. Then if there should be now property in Ireland to the amount of 
1 ,500,000 l. a year managed by receivers, the tenants throughout that wide 
area can only obtain a renewal of their farms by auction ? — With the exception 
of the agreements which the Masters receive in the manner I have mentioned. 

43. But strictly, according to the rules of the Court, throughout that wide 
extent of land the tenants must renew or take farms by auction, subject to their 
obtaining them by being the highest bidder ? — Just so. Therefore to avoid that, 
the result has been practically, that in ninety-nine cases out of a hundred under 
the Court of Chancery the tenure is from year to year ; the lease has expired, 
and has been suffered to lapse into a tenancy from year to year ; the effect 
of which is, that I never could yet in a single instance ascertain whether 
those tenants from year to year held from the 1st of May or the 1st of Novem- 
ber. In order to eject an idle and useless tenant you must give a year’s notice ; 
you cannot tell when the notice will terminate properly : you must therefore 
give a year’s notice before you can venture to bring your ejectment, and in that 
way frequently a year and a half passes away before you can get possession of 
the land, which you know is lying waste, and is being most perniciously misused 
by the tenant, who knows that he must in the end go out, when the session’s 
practice is baffled and the ejectment is completed. 

44. Of wliat items is that sum of 6 l. 4 s. 4 d. compounded which you men- 
tioned as being required to be deposited ? — There is 3 ?. 14 s. for stamp duties, 
and 2 l. 10 s. for fees. The stamp duty on the recognizance is 2 l. 14 s . ; then 
on the lease, if it be for the lowest amount, that is, 10/. and under, the stamp 
duty is 1 l. The Master’s Examiner has a fee of 1 /. 1 3 s. 3 d. for preparing the 
recognizance and the two parts of the lease. There is a fee upon the enrol- 
ment in the Recognizance-office of 14 s. 7 d., and there is a housekeeper's fee of 
‘2 s. 6d. Then besides that, the Lord Chancellor finding that these recognizances 
had not been registered under Sir Edward Sugden’s register of encumbrances* 
directed that every lease should be registered ; the expense of that is 1 1. 35. 3d., 
which is paid to the tenant’s own solicitor, which I find works most vexatiously, 
for they used to feel that having paid this 6 Z. 4 s. 4 d., they had done with it ; 
but now they find that the leases will not be received unless they further go to 
a solicitor, who will take, them to the Register- office, for which he demands 
1 l 3 5. 3 d. 

4,5. With the exception of the stamps, are these charges peculiar to causes 
in Chancery ? — Yes ; even the stamps are peculiar, so far as they are stamps 
upon the operations which go through the court. 

46. What are the stamps upon the lease ? — Two stamps of 5 s. on the lease, 
and as much on the counterpart. 

47. How many of those charges vary with the amount of the stipulated rent? 

— Only the two sums of 5 s. each. 

48. Then with that exception, a man taking a farm of 10?., pays as much as 
a tenant taking a farm of 150 ?. ? — He does. 

49. With regard to the stamp upon the lease, is it the custom in Ireland, for 
landowners to let upon stamped agreements, or upon agreements without 
stamps, which may be stamped at any time ? — In general they are neither the 
one nor the other ; the tenure is from year to year. 

,<>0. But where the owner does not let from year to year, but for a term, is 
it the practice in Ireland to have a stamped lease for a term, or only an agree- 
ment for a lease ? — They are both very common. 

51. It is not the invariable practice for an owner to have stamped leases 
with his tenants ? — It is very common with those who pay attention to the 
matter, because the difference is so great in point of enforcing a remedy as to 
the payment of rent. If you have any kind of written document in the matter, 
you can recover upon an ejectment for the non-payment of rent ; but if it be 
a mere oral arrangement, you have no remedy for rent but distress, and you 
cannot proceed, in the way of ejectment but by serving notice to quit. 

52. Chairman.'] That is done very often for the purpose of recovering rent, 

0.83. A3 is 
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tv. Broole, Esq. is not it ? — Constantly ; in fact for no other reason is any notice to quit ever 

given, but because the tenant has ceased to pay his rent. 

iy June 1849. 53. Sir J. Graham .] From your experience, both at the bar and as Master, 

do you think that the recognizance, with this heavy charge upon it, affords any 
valid security for the payment of rent? — I think it perfectly useless, at least in 
99 cases out of 100. 

54. Such being the experience'of the Masters of the Court, and being known 
to the heads of the Court, and it being within their competency by rule of 
Court to change the practice, why has it not been changed ? — I have fre- 
quently brought it before the Lord Chancellor, who has very kindly entertained 
any suggestion which I have made, and the Master of the Rolls also ; it is a 

» matter which I have frequently pressed upon them ; but one difficulty which 

they felt, I think, was as affecting the revenue, but it strikes me that it would 
be a benefit to the revenue ; if 1 had permission to say to a poor man, “ You 
shall have a lease for 10 s. ; I will not ask you to take a counterpart if you are 
satisfied with a copy let me grant leases for 10 s. apiece, and I will undertake 
that every tenant in my office shall take a lease ; and I would convert that 
mischievous tenure, tenancy from year to year, which only benefits the sessions’ 
.attorney, into written leases, by which they shall always, when a man ceases to 
be a useful tenant, have the power of ejecting him. 

55. Such is the recognizance kept up for revenue considerations, without 
being really useful and available for the security of the claimant upon the 
estate ? — I do not mean to say that that is the only reason of the Lord Chan- 
cellor ; I think he did mention that in conversation as one circumstance ; but 
he has a vast deal to think of, and he probably may not have attached so much 
importance to the subject as I did. 

56. That answer applies to the recognizance; with respect to the fees which 
you have mentioned, who are the receivers of those fees ? — The examiner has 
J l. 13 s . 3 d. 

57. Who is he? — He is my principal officer ; he is the person who examines 
the witnesses in my office. 

58. Is he paid by salary or by fees ? — He is paid thus : the Treasury insures 
to him a salary of 450 L Irish, and if certain fees which he receives exceed 
that he may keep them ; but if they fall short, then the Treasury makes up to 
him 450 1 . 

59. He has an interest in the accumulation of the aggregate amount of those 
fees ? — Decidedly. 

60. If it were determined that this recognizance should cease, and that these 
particular fees in the Masters’ Office should be discontinued, an arrangement 
might be made, in consideration of the interest of the present holder of the 
office by paying him a fixed salary ? — It would be a most desirable one, and 
one that would be very much hailed, at least by my examiner. In the cases 
which I mentioned of leases under 1 5 which are by many degrees the most 
numerous, we have in fact deprived our examiners of those fees by accepting 
proposals which never come before the examiner at all. 

6 1 . The hardship upon the tenant has driven you to that course ? — Yes. 

62. Do you confer with your brother Masters upon these points? — Fre- 
quently ; and we actually brought before the Lord Chancellor a rule upon this 
subject, which we proposed to be a fixed rule for future Masters. Once a year 
we meet to confer together, and to assimilate our practice in any matters in 
which we differ ; and if any new rules appear to us desirable we prepare them 
and lay them before the Lord Chancellor. We prepared a rule of that kind, 
enabling the Master in proper cases to dispense with a recognizance, but the 
Lord Chancellor disapproved of it ; yet we felt the necessity of it so much that 
we adopted the practice I have already mentioned. We thought it would pro- 
duce ruin in the country if we insisted upon every small holder taking out a 
lease. 

63. The strict rule of the Court, however, still requires that this mode of taking 
land shall be observed? — It does; but the Masters felt the hardship to be 
so great, that in some cases where more than 15 l. a year was the rent, we 
even thought it right that a lease should be taken out and the expenses borne 
by the fund. When we thought the farmer unable without cruelty or severity 
to take out a lease, we have made the fund bear the expense of the lease rather 
than violate what was pressed upon us as the rule of the Court. 

64. If 
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64. If the tenant’s recognizance were abolished, the examiner’s fee would W. Brooke, Esq. 

fall with it ? — Yes. 

65. May the Committee understand that your brother Masters concur in the 19 June l8 49- 
view which you have expressed with respect to the recognizance ; that it is not 
necessary? — Perhaps they may not feel it so very strongly ; but my impression 

is that they do; I have frequently at our meetings expressed this opinion 
against the recognizance, and I never heard a voice raised to say that it is a 
useful thing ; I have often said that it was a mischievous thing. The only case in 
which any one can suppose any benefit to arise from it is where upon the ruin 
of one man you drag down his neighbour, whom you ought to support. 

66 . What are the other fees upon the recognizance? — For enrolling the 
recognizance, 1 3 5 . 4 d. 

67. That would fall also if the recognizance were discontinued? — It would ; 
it goes to the clerk in the Recognizance Office. 

68. Is he paid by fees or by salary ? — 1 do not know. 

69. What is the next fee ? — The housekeeper, 2 s. 6d.; that might well 
be dispensed with. 

70. Then there is a stamp upon the recognizance ? — There are two stamps ; 
there is a stamp of 1 L 15 5. for every recognizance, and there is 6 s. 6 d. for 
every cognizor. Now as there is the tenant and two sureties, there are three 
cognizors in the recognizance, therefore that makes 1 9 s. 6 d. 

71. What is the sum total of these fees, which if the recognizance were dis- 
continued would cease to be charged ? — The entire is 7 L 13 5. 7 d. 

72. Mr. R. B. Osborne .] That is including the late order of the Chancellor? 

— That is including the late order of the Chancellor. I may be wrong in a 
few pence. 

73. Mr. Solicitor ■General.'] Will you enumerate the items ? — The recogni- 
zance stamp, W. 15 5., and 19 5. 6 d. for the three cognizors. The lease stamp, 

5 5. for each part ; and 5 5. on each part, which the 4th of Geo. 4, c. 78, im- 
poses on every Chancery lease, whatever be the rent. That increased stamp 
duty under the Act of 4 Geo. 4, c. 78, would not take place in the private trans- 
actions of the estate between the inheritor and the tenants ; upon a lease for 
10 1. and under, the only expense would be 10 5. for the lease and counterpart, 
upon a common transaction, and all the rest is Chancery costs. 

74. Chairman.] What is the advantage of the counterpart in such a case ? — 

I see none If the lease itself be lodged in the Master’s office, they can always 
have access to it. It is a public document. I believe they have that entire 
confidence that they would not require it. 

75. The largest extent of term for which you can grant a lease is seven years ? 

— Yes ; seven years, pending the suit, and liable to be determined suddenly by 
the termination of the suit. 

76. Mr. R. B. Osborne.] Has not there been a recent order in certain cases, 
increasing the power of leasing? — Yes, in lunatic matters. 

77. Chairman.] Has not there been an order made lately by the Chancellor 
in the case of lunatics and minors, giving the power of granting 21 years’ leases ? 

— There is an order in the case of lunatics, directing the Masters to have regard 
to one of Sir Edward Sugden’s statutes, which authorizes, with the consent of 
the Chancellor, making a lease for any term he thinks proper. 

78. In the case of making leases for seven years, terminable immediately, 
does not that increase the stamp duty under a recent Act ? — Seriously ; the 
recent Act would enable us to give leases, if we had power to grant a term of 
1 4 years, and not exceeding a certain amount of rent, upon a i 5. stamp ; so 
that not only you have the hardship of giving the tenant a very short and very 
precarious tenure, but you also make him pay very severely for the difference, 
which is all against himself. 

79. Sir J. Graham.] By how many Courts are receivers appointed ? — By the 
Court of Exchequer and the Court of Chancery. 

80. Is the rule the same both in the Exchequer and in Chancery with regard 
to the recognizance and of the mode of letting ? — Precisely. 

8 1 . There are the same fees, and there is the same practice of letting by 
auction in both cases ? — The same practice of letting by auction ; whether the 
fee is precisely the same I am not quite sure ; so far as it depends upon the 
statute they are the same. 
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82. The mode of letting by auction, and the recognizance, and the amount 
of fees both in the Exchequer and in Chancery, are matters within the compe- 
tency of the respective Courts to vary or to extinguish ?— I should think so. 

83. Mr. R. B. Osborne.'] Are not the sureties required in the two Courts 
different ; is not the surety higher in the Court of Exchequer than it is in the 
Court of Chancery ?— I am not aware of any difference. 

84. Sir J. Graham.] Is the mode of paying the receivers the same, with 
reference to minors and lunatics’ estates and creditors’ estates ? — Quite the 
same. 

85. What is the fixed amount ?— Properly speaking, it is at the discretion of 
the. Master, but it hardly ever varies ; the custom is almost uniform ; it is 
hardly ever either less or more than 1 s . in the pound. 

86. On the rent collected ?— On the rent collected. When a receiver is 

appointed on personal estate L never give him so much as 1 s. in the ' pound, 
unless it consists of small sums difficult of collection ; 2 £ per cent, is usually 
allowed, but in the case of rents received in the country it is uniformly 1 s. 
in the pound. . 

87. Then a tenant having obtained his holding by an auction bidding is 
compelled to pay close up by a receiver, who receives a per-centage upon^ the 
collection of the rent and upon prompt payment. Is such his position ? — 'Such 
would be his position, but such has been the state of the country that close 
payment has been found impossible in general. 

88. How is the receiver paid when the tenants fall into arrear and do not pay 
their rent ? — The receiver’s payment is diminished very much, and he is liable 
to have his poundage refused altogether if he appears to have been negligent 
in the collection. 

89. Mr. R. B. Osborne.] Are receivers ever charged with rent or arrears of 
rent which they have not received ?— Yes ; I have done so in several instances. 

90. Will you state the circumstances under which the receiver in the case 
of Reynolds v. Reynolds, which came before you, was charged with a sum of 
1,000 1. ? — When the account was brought before me, I found that he had not 
accounted for a considerable time. 

91. How long? — It may have been two or three, years, but I cannot venture 
to speak accurately ; but I found that the tenants in the county of Donegal, 
which I had supposed was a peaceable part of the country, though not a very 
rich one, owed, I think, four years’ rent. The arrear amounted to four times 
the rental. When I inquired the reason of this, I found that the receiver had 
begun his career with a good deal of diligence, and had applied to my prede- 
cessor for liberty to issue attachments against the tenants. He had taken out 
attachments against a great number of persons, and had attempted to execute 
them against a few of them ; but the tenants appeared to rise in rebellion ; 
great resistance was made ; a kind of campaign commenced ; the receiver 
seemed to shrink from it ; and I found that the attachments were held in his 
hands and not executed, or, if executed, they were not afterwards enforced. 

I found that he had lain by for more than a year doing nothing whatever, 
during which time the tenants had got an idea that they could do as they 
pleased; and when I became Master in May 1846, when he first came 
before me with a statement stating this great arrear, I said, There must be 
very considerable activity, or else I should charge him heavily in his account. 
He then became very active indeed ; but it was too late ; the people got 
into their heads that they might hold the rents till the purchaser got into 
possession ; the property had actually been sold to several purchasers, but the 
purchasers had taken objections to the title. Those objections were argued at 
great length, and were then pending. The tenants refused to pay the receiver 
anything; they then commenced something quite like a military campaign, almost 
a rebellion. The officer took an attachment to one of the tenant’s houses, and 
saw him inside the window ; but the sheriff refused to break the doors. I con- 
sidered that it was criminal process, and that therefore the door might be 
broken open ; but finding that there was an opinion of counsel against that, I 
directed the opinion of the Attorney-general to be taken. Mr. Moore, now 
Judge Moore, agreed with me that it was criminal process, and that the sheriff 
ought to break the door. However, the Lord Chancellor was of a different 
opinion, for when I directed an application to be made to him for an attachment 

against 
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against the sheriff, lie was of opinion that' the point was too doubtful, and W. Brooke, Esq. 

that the door ought not to be broken. This, of course, strengthened the feeling 

of the people, and then it became absolutely impossible to get a farthing. 1 9 June l8 49- 
But when the account came before me a few months after that, I entirely ac- 
quitted the receiver as to want of diligence in the last year, but as to 
the previous years I saw that he had been extremely neglectful, and that the 
little that he had done had been only at the sessions, where he was a prac- 
tising attorney ; and he brought in a heavy bill of costs for those cases at the 
sessions. Therefore, feeling that his negligence in former times had been very 
great, I felt it my duty to take this course with very great pain and reluctance. 

After going through every case, item by item, of about 400 or 500 cases of 
tenants, 1 ascertained as well as I could in each case what loss appeared to 
me to have been incurred during the period when he was quite asleep, and I 
made up a sum of about 900/. He then appealed to the Master of the 
Rolls, very properly ; I was extremely glad of it. The Master of the Rolls 
relieved him in this way : he gave him his poundage. I had thought 
that as he had behaved so negligently, and had lost all this money to the 
estate, I could not say that he deserved liis poundage upon this occasion, and 
I had disallowed his poundage. I sincerely rejoiced that I was corrected in 
that. The Master of the Rolls felt that he ought to have his poundage, and 
he gave him 50 l. or 60 L upon the money he had collected. Then he went 
to the Lord Chancellor ; the Lord Chancellor seemed to think that it required 
more investigation, and sent it back to me to investigate it, which I did with 
my best exertions ; but not precisely comprehending in what respect the Lord 
Chancellor differed from me, if he did differ, I said that, having reconsidered 
it, I saw no ground to alter my opinion ; and when it went back to the Lord 
Chancellor he confirmed my report in everything. 

92. You said that the receiver in that case was an attorney ; is it the practice 
in the Masters’ offices to appoint attorneys as receivers ? — 1 never do so unless 
in case of necessity ; a necessity of this kind, where the solicitor assures me 
that he cannot by possibility find anybody else. 

93. Have you ever known an instance of a solicitor for the plaintiff acting 
as solicitor for the receiver, in your office ? — It was the practice in almost every 
case till I became a Master. Sir William M'Mahon often expressed his disap- 
probation of the practice very strongly, and it often surprised me that no rule 
had been made against that practice, as everybody complained of it. When I 
became Master 1 said, “ I will not interfere with what has been done before, 
but I never will appoint a receiver unless he has a distinct solicitor.” 

94. Do the Masters act upon one uniform system in that respect ? — Not in 
that particular ; they do not agree to follow me in that. I thought I was 
justified in acting alone. 

95. There is no regular rule adhered to upon that subject ? — No. 

96. It depends upon the discretion of the Master? — Yes. 

97. Sir J. Graham.'] But legislative interference would not be necessary; 
a rule of the Court would apply a corrective ? — Certainly. 

98. Mr. R. B. Osborne^] You have spoken about the expense of tenants 
attending to bid for their leases ; are the Committee to understand that the 
tenants must be at the expense of coming themselves from the north, west, or 
south of Ireland to Dublin for that purpose ?— Yes ; and it is attended with 
this additional cruelty, that sometimes the sale is postponed, and then they 
have to go back after a fruitless journey. 

99. Of course that must cut up their little capital? — Yes, most mis- 
chievously. 

100. Chairman.] If the Court had the power to grant a lease in the ordinary 
way to a tenant of good character, ascertained by a competent receiver, would 
not that accomplish the object, and save all that expense? — I think it would 
be a most valuable improvement. 

101. Sir J. Graham.] When a tenant has obtained a holding by an auction 
bidding, at a rack rent, if any fall of prices should occur, is there any power 
in the receiver of reducing his rent without a motion in court ? — The receiver 
has no such power. But more than that, the Court itself, although it is abso- 
lute master of the property in the case of minors and lunatics, yet in cases of 
creditors, will say, “ Unless the inheritors consent, we cannot abate the rent.” 

0.83. B 102. There 
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1 0-2. There is then a distinction in the rules of the Court with reference to 
those two classes ; the estates of minors and lunatics on the one hand, and the 
estates of creditors on the other i — Just so. .. . 

103. There are different rules applicable to the two classes of cases r— Quite 
different rules as to abatements, and striking off arrears, and such things ; in 
the former case the Court has deputed its own authority to the Masters with 
reference to abatements; it encourages the Masters, of their own authority, 
to make abatements, which they freely do in the cases of minors and lunatics. 

104. With reference to outlay for permanent improvements, there is a similar 
large power on the part of the Master with reference to the estates of minors 

and lunatics? — Just so. . , . A 

1 05. Are the Committee to understand that in the case of abatements on 
the one hand, or of an outlay for improvements on the other hand, with refer- 
ence to estates under the management of a receiver for creditors, the consent 
of the inheritor must be obtained ?— Such is the theory ; but the rule presses 
so severely that the Masters have struggled with all their might to make 
abatements, and to forgive arrears in proper cases, and also, to make improve- 
ments in proper cases, even in creditors’ suits ; Master Litton, I know, has 
done so to a very considerable extent ; he has himself a great deal of know- 
ledge of landed property, and he has to a considerable extent accomplished 
that. I have practically viewed the rule in this way, that unless the inheritor 
forbids me, unless he comes by his solicitor, or personally, with his veto, 
I have abated the rent very largely, where I thought it cruelty to enforce 
it ; when a receiver, in whom I had confidence, stated to me upon oath, that 
the continuance of the rent was depressing the spirit of the tenantry, and, 
therefore, demoralizing them, making it an absolute certainty that they would 
be ruined if the rent continued at the same amount, I have in many cases 
abated the rent ; but if the inheritor appeared by his solicitor and forbade the 
abatement, I felt that I had no power. 

] 06. There must be legal notice in each case to the inheritor to give him an 



opportunity of appearing?— Yes. 

107. But the ownership in law has passed from the inheritor to the creditor 
or mortgagee on judgment ?— Yes ; the legal estate is in the mortgagee. 

1 08. ' Is the mortgagee also always informed of these proposed abatements or 
outlays for improvement ?— Yes ; the receiver is at liberty to. present to the 
Master a statement of facts upon a low stamp, and notice of this is given ; it is 
called a summons ; the examiner signs the summons, which is served upon 
every party in the cause except mere formal parties ; upon all the parties who 
take* an interest ; they may or may not attend. Practically speaking, I was 
surprised to find that they very seldom indeed attend. 

109. Taking the rental of Ireland now under receivers, at 1 , 600 , 0002 . a year, 
are you able to form any opinion how much of that is under receivers for 
creditors, as contrasted with the portion under receivers for minors and lunatics ; 

which is the larger portion?— For creditors very much larger. 

110. We will assume, for the sake of the question, that there is a million 
annual rental under receivers for creditors, out of that large amount not 
a shilling can be laid out for permanent improvement without consent on the 
part of the owner of the fee, and of the incumbrancers, to obtain which there 
must be a motion in Court, of which notices are given ? — Not a farthing. 

in. Then when those proposals are made, and those consents obtained, are 
the proceedings liable to stamp duties ? — That is upon the first statement. 
When the receiver comes before the Master to ask his advice or directions, 
that is done in the shape of a statement of facts, upon a 2 s. or 3 s. stamp, 
which is sworn to and filed in the Master’s Office ; and that is the document 
upon which the decision is made. 

112. Supposing a receiver to recommend an outlay of 50 l. for a main drain 
upon an estate, what would be the cost of that application in the simplest case, 
there being only one creditor and the inheritor ? — I cannot speak as to that 
with great accuracy, for the business of taxation is not now with the Masters. 
There are taxing masters appointed, but I should think the simplest statement 
of facts would cost four or five pounds. 

113. Then notice is served upon the two parties, and if they do not appear 
their absence is taken for consent ? — Yes. 

114. That is the simplest form r— Yes; 

115* But 
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115. But if one of the parties object, what may the cost be? — If they object, jy. Brook, Esq. 

as far as improvement is concerned, it stops it altogether. — 

116. Either of them have a veto, either the inheritor or mortgagee? — No; 19 June 1845). 

I doubt whether the mortgagee would be regarded unless he was virtually the 

owner. If his mortgage was very small, compared with the value of the estate, 
we should not look upon him as the actual owner. Though he has the legal 
interest, yet the inheritor, in the eye of a Court of Equity, is the owner, the other 
is only encumbrancer ; but if the mortgage be so great that he is virtually the 
owner, then his veto becomes omnipotent in the matter. 

117. Then no improvement, however small, can be effectual through the 
receiver without a motion in Court, attended with expense and with an absolute 
veto on the part either of the creditor or of the inheritor ? — That is quite 
accurate, except that it is not a motion in the Court, but before the Master. 

1 1 8. Mr. R. B. Osborne ,] Does not that apply only in one stage ; does it 
apply in matters ? — It applies in matters too. 

1 1 g. In the cases of minors and lunatics, have they not the power of raising 
money upon the estate for the purposes of improvements ? — Not without the 
Master’s sanction ; and the. Master’s sanction can only be obtained in the way 
1 have mentioned. 

120. What creditors can object? — That is very much in the discretion of 
the Master. The rule goes no further than this : that the inheritor may object, 
but we give it this construction, that lie whose security upon the estate is to so 
large an amount that he is virtually the owner, is the person who is intended 
to have the right to interpose his veto. 

121. Chairman.] Do you find a difference in this respect between the cases 
of minors and of creditors, that wherever there are a number of small creditors 
who are watching the receiver, he always feels it necessary to come before the 
master for his own protection ; whereas in the case of a minor the receiver 
will venture to exercise an honest discretion more fearlessly, and frequently 
dispense with the necessity of an application ? — I think it mainly depends upon 
the confidence with which the Master regards the receiver. I have some re- 
ceivers in my office, whose conduct has my entire approbation, and they feel 
that I have confidence in them ; sometimes they come to me in the morning, 
and say, " I have such an object in view, may I do it?” After consideration, 

I say, “ Yes, I think it a very just thing ; bring it before me when you next 
have occasion to lodge a statement of facts, and 1 will then give a formal 
approbation which I now give by word of mouth.” That I can do where I feel 
confidence ; but in cases of small receivers, men that I know nothing of, I dare 
not give that degree of power to them. 

122. If you could improve the class of receivers, would not that supersede 
the necessity for those frequent and expensive applications ? — Yes : that is of 
the utmost importance to procure a better class of receivers who might be 
trusted to a considerable extent without those frequent applications. 

123. You mentioned that in cases of small judgments, you are particularly 
liable to have receivers of an inferior class ; would it not be very desirable to 
apply some remedy with regard to the appointment of receivers under those 
small judgments ? — Very important indeed. 

124. Mr. R. B. Osborne.'] Does the Master in Chancery ever visit the pro- 
perties in the country ? — Never. 

125. He has no means of judging of the state of the property except from 
the report of the receiver or the solicitor ? — No the Master in Chancery must 
sit at least five hours a day for 39 weeks of the year, and have only 13 weeks’ 
intermission ; it is quite out of the line of the Master’s duty to visit the estate. 

126. Do you ever communicate personally with the receiver? — Frequently ; 
the receiver frequently comes in person and states his views. 

127. How are the directions of the Master obtained? — There must be a 
sworn statement, followed up by my report upon it, which report becomes 
a rule of Court unless objected to. 

128. All which is charged to the estate ? — Yes. 

129. Mr. Henley .] In a case of the simplest kind, where you have one creditor 
on an estate, if an application be made to you for a sum of 50 l. to be laid out 
in improvements, and no opposition offered on either side, the Master sitting 
as arbiter between the two parties, it is done at an expense of between 4/. apd 
5 1 . ?— At least ; I think it would be probably more than 5 L . 
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130. How much more? — I cannot say positively ; I am not prepared to speak 
to that ; there is the statement of facts, and the engrossing of that ; the soli- 
citor is paid for that ; it will depend upon the length of the statement of facts, 
and of course it is paid for according to the number of words ; that is lodged ; 
then the meeting before me will cost about 25s. ; there is 1 1 s. for the stamp 
upon the summons, and 6s. 2d. for the attorney’s fee, and Is. 6d. for every 
party that is served, so that at least it would come to about 25. s. for the mere 
hearing of the matter ; then my report is prepared by the solicitor ; it is read 
over and revised by me ; then it is engrossed in my office, and filed in the 
Register-office, and they must take out an attested copy of it. 

131. All of which is paid out of the estate ?—' Yes. It will cost 5 /. or 6 1. in 
a very short case, and it might go as far as 8 /. or 10 l. 

132. Then the practice of the Court of Chancery in such cases is, without 
reference to the party in whom the legal estate may be, to give a veto to the 
person in whom the real interest of the estate is ? — Such is the practice. 

133. Of course the Court of Chancery has no power, without consent, as the 
owner is not bound to improve his estate unless he likes ? — Not the least. 

134. As between those two parties, both wishing the opinion of the Court as 
arbiter to be taken, it is done at the expense you have mentioned ? — Yes. 

135. Sir J. Graham.'] The stamp upon the recognizance at the letting is a 
tax upon the eagerness of the Irish occupiers to obtain land ? — Precisely. 

13.6. The stamp upon the process required to effect an improvement on 
the estate is a tax upon the sterility of the soil ? — Unfortunately, it comes 
to that. 

137. Mr. R. B. Osborne.] Will you state what is the average expense of 
appointing a receiver ? — I am sorry that I do not know much of costs ; sup- 
posing there is no opposition, there is an application to the Rolls ; I ought, 
perhaps, before passing from the last topic, to say that the expense which 
I have mentioned of the statement of facts before the Master is itself a great 
improvement upon the old system ; it was introduced by Lord Plunket in the 
year 1834, before which time this was done by a motion at the Rolls, moved 
by counsel, with a two-guinea fee, so that the whole expense came to about 20 l. 

138. Mr. Keogh.] Supposing the case to take the form of an application to 
the Court for an abatement of rent, what would be the cost in the simplest 
case of that description ? — It becomes very heavy. Sometimes the tenants not 
knowing how liberally we are disposed to deal with them about abatements, 
take the round-about course of going to the Court. There is a motion and 
counsel s fee upon it. 

139. He must first make his case upon affidavit? — Precisely. 

140. That requires the assistance of the solicitor? — Yes. 

141. There are his charges upon it? — Yes. 

142. What is the next step? — Then a brief is prepared and put into 
counsel’s hand, and notice is given to all parties to appear, and the matter is 
discussed at the Rolls. If the receiver thinks it an improper case, or if the 
inheritor thinks it an improper case, and appears by counsel, the most that the 
tenant can expect in that case is an order referring it to the Master to inquire 
whether he ought to have the abatement, the tenant taking this reference at' 
his own expense. In that case, the expense all falls upon the tenant. 

143. Can the inheritor object although he may have no interest whatever 
in the jproperty r — Y es, I have known such cases ; but I think they, were 
desperate and pertinacious men. 

144. In such a case the tenant does not succeed in obtaining his object? — 
No ; I have had the object defeated by what has appeared to me the per- 
tinacious and evil resistance of an inheritor who really had no substantial 
interest. 

145. Have you known bargains to be made between the tenant and an 

inheritor who had no such interest, to obtain his consent ? — No ; I may suspect 
such things, but I have no opportunity of proving it. • 

146. But you do not think it unlikely that that could take place ? — I think 

it very likely that a bankrupt inheritor, knowing that he has this veto, may 
sell his assent. ........ 

147. You think it of great importance in making such an abatement that the 
receiver shall assent, and say that it is a proper abatement ? — That I think 
is a matter quite essential ; as far as possible I endeavour to make the receiver 

• feel 
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feel that I have confidence in him ; I try to make him feel that I wish to work W. Brooke , Esq. 

with him, and that he should, if possible, deserve my confidence in him ; and 

if I have confidence in him I try to make him feel that he enjoys it. 19 June 1849. 

148. Is it the case that the receiver is frequently resident in Dublin, or far 
away from the property, and having no opportunity of personal inspection 
of it ? — I have known some cases of the kind, but I never permit it unless 
in case of absolute necessity ; but in some small cases we find that it is im- 
possible to find a receiver on the spot. But in cases of consequence, where 
the salary is important, I make it a matter of indispensable necessity that he 
should reside in the county. 

149. Mr. R. B. Osborne.'] In that case of Reynolds, v. Reynolds, where 
did the receiver reside ? — I believe not far from the lands. He is the son of 
a grand juror in the county of Donegal, and he lives in his father’s house, I 
was given to understand, not far from the property ; so I have heard. It so 
happened in Reynolds’ case that there was one portion of the estate 14 Irish 
miles, or 20 English, distant from another part of the estate ; so that it was 
impossible that he could be near both. But I believe he was not far from the 
greater part of the estate. 

150. Mr. Keogh.] Do you know any great establishments called agency 
establishments in Dublin who have the control of estates under the Court of 
Chancery r— I do ; but I do not think I ever appointed any of those; at least 
I know that my feeling was always against appointing them, though some of 
them are persons of the highest consideration, for this reason, that I expect 
the receivers to be upon the land, or as near as possible to it ; and I give them 
notice that I allow no travelling charges. 

151. Is there a regulation of the Court, or a general regulation amongst 
the Masters, forbidding the appointment of a receiver unless he is resident 
in the immediate vicinity of the property ? — There is a rule to this effect, that 
the receiver should dwell as near to the lands as is possible under the circum- 
stances, and that, c ceteris paribus , of two candidates he shall be preferred who 
lives nearest to the land. That rule, I believe, is generally acted upon ; I am 
sure that at present it is acted upon. There was formerly less careful manage- 
ment in these matters, and when I came into the office, on some estates, for 
instance, the Malone estate, of 1 4,000 1. a year, in O’Connor v. Malone, I 
found under the control of an agent resident in Dublin. 

152. Mr. R. B. Osborne.] Is not the receiver in that case now a practising 
barrister in Dublin ? — No ; on the contrary, he has given up practice; I made 
that a condition ; I took an undertaking that he should live upon the lands, 
and he has gone to reside upon the lands. 

153. Mr. Keogh.] Do you know the case of the Blessington estates? — No ; 
those are in Master Litton’s office. 

154. Do you happen to know who the receiver in that case is ? — Yes ; Mr. 

Norman. 

155. He is a practising barrister? — Yes ; but with regard to those estates 
there were estates in Tyrone, and much larger estates in the city of Dublin. 

Mr. Norman collected the rents in the city of Dublin, and Mr. Norman was 
the son of the family agent who had known the estates all his life, and giving 
in Dublin where the greatest part of the estate was, and being himself a gen- 
tleman of very remarkable ability for those matters, and of high character 
both as a lawyer and a gentleman, I should myself be very sorry that any rule 
should prevent my obtaining the services of such a man as Mr. Norman under 
such circumstances, where a large portion of the estate was in Dublin ; but 
certainly I would not appoint him to a distant estate. 

156. You know the Kingston estates in the county of Cork, at Mitchels- 
town r — Yes. 

137. And Lord Portarlington’s estate in Queen’s County and the county of 
Carlow ? — Yes. 

158. Do you know who is the receiver over those properties, amounting be- 
tween them to about 60,000 /. or 70,000 l. a year ? — 1 do not know whether 
Mr. Massey is the receiver. 

159. Do you know Mr. Sadleir, the present Member for Carlow? — Yes. 

160. Are you aware that he is the receiver over those two estates? — No; I do 
not know it. I know that Mr. Sadleir is the receiver on tvvo large estates in my 
office. 

0.S3. b 3 161. Does 
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16-. Does not he reside in Dublin !— Yes ; but he was not appointed by me. 

162. Mr. Solicitor-General.) What is the general class of persons who usually 
constitute receivers in Ireland ? — It varies in the three classes I have mentioned. 

In the first, in minors’ and lunatics’ cases, when they are put under the care of 
the Court, they generally have a family agent, who is very often a younger 
brother, or an uncle of the family, or some man connected with it, often persons 
of very great experience indeed. In the case of very large estates, I think there 
is rather an increasing class of gentlemen who devote themselves to it as a sort of 
profession. 

163. Mr. R. B. Osborne .] Is a receiver ever appointed by any chance with 
reference to his knowledge of agriculture or the cultivation of land? — I have 
repeatedly asked the question, and anxiously asked it, and even framed a set of 
queries in order to ascertain whether lie has any practical knowledge of agricul- 
ture; but when I proposed that, both the Lord Chancellor and the Master ot 
the Rolls seemed to fear increasing the expense by insisting on those inquiries. 
They thought that the prolongation of the inquiry would increase the expense; 
and not feeling strong enough to act alone in imposing the additional expense, 

I was obliged to give it up. . 

164. Is it not notorious, that upon estates under Chancery, the agriculture is 
in a worse condition than in others? Is it not a notorious fact in Ireland, that 
you see fewer turnips grown upon such estates, and that you see things, generally 
in worse order ? — I believe it is, but I cannot say that I think it is so in minors’ 
and lunatics’ cases. I can mention some minors’ cases, where I believe that the 
property is admirably managed under the Court of Chancery. There is the pro- 
perty of Lord Powerscourt, a minor, and of Mr. Innes, in the county of Down, 
and I think the Lurgau estate is extremely well managed by the family agent ; we 
have spent a great deal of money upon improvements ; and so upon Mr. Innes s 
large estate in Down. 

165. Mr. Solicitor-General .] Practically speaking, persons are not appointed 
receivers on account of their knowledge of the management of property ?— -Cer- 
tainly not, as a general thing ; but it has always been a very strong ingredient in 
my selection, when I have an opportunity of making a selection. I can do it 
when there is a conflict or competition, but not otherwise. I appointed one the 
other day, over an estate of 7,000/. or 8,000 l. a year, because he was a person 
of great experience in agriculture, and had been the family agent. 

166. Are the receivers principally solicitors or attorneys ? — No ; but seldom. 
The present Master of the Rolls has expressed very strong disapprobation at ap- 
pointing any solicitors, since which I have felt it my duty never to appoint one 
unless 1 was assured that no one else could be found to undertake the duty. 

ib'7. What evidence do you require to satisfy you that nobody, else can be 
found to undertake it? — The word of the solicitor. I must say, in justice to the 
solicitors that appear before me, that confiding as I must do in their word, I have 
no reason to think that they deceive me. 

168. It is very difficult to get a receiver upon those small properties? — It is 
very difficult to get any respectable person, because as sureties are required it is 
very difficult to get a respectable person to undertake it, unless the object be con- 
siderable. 

169. With respect to the third class of cases which you mentioned as being at 
present the most serious class in Ireland, namely, the cases of judgment creditors 
who apply for small sums of money, in those cases it is very difficult to get receivers ? 
— Very difficult. 

170. In those cases is a solicitor frequently appointed? — Generally a farmer. 
They try sometimes to offer me a solicitor’s clerk ; the rule is against that. I always 
inquire, and if I can draw out that fact, if they tell me that he is a clerk or em- 
ployed by a solicitor, I refuse the nomination. Then they tell me that it is 
extremely difficult to get another person. I once was obliged, very much against 
my will, to appoint a clergyman. There is an Act of Parliament against appoint- 
ing a man having the cure of souls ; he had not the cure of souls, and they assured 
me that they could not get anybody else. 

171. Are barristers often appointed receivers? — Not often ; a barrister prac- 
tising in Dublin is almost disqualified. 

172. But a barrister practising in the country ? — There are not many such. 

173. A young barrister not having much practice yet? — If he appears regularly 
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in the Four Courts in term time we should regard him as a practising barrister, and 
that would be quite a disqualification, generally speaking. 

174. Such a man is not frequently appointed ? — Very seldom. 

175. Can you specify of what class the persons usually selected are; are they 
farmers living in the neighbourhood ? — Farmers in some of those small receiver- 
ships. 

176. What sort of farmer ; a farmer of a large farm ? — Yes ; men of substance. 
Some of them I have found to be very intelligent men. 

177. The farmers in Ireland are not what in England we should call large 
farmers ? — By no means. 

178. Can you state in a case where a farmer is selected for this receivership, 
what is about the average amount of holding which he lias ? — It would be only a 
guess ; I have no opportunity of knowing it exactly. 

179. Does he farm 100 acres ? — A farmer of too acres in the north or west 
of Ireland would be a considerable person, quite raised above his fellows. In 
the county of Cork the farms are a good deal larger, and I believe in Limerick ; 
in. Tipperary I believe they are very small. 

380. Mr. R. B. Osborne .] Would not you call a man holding 50 Irish acres 
a very large farmer e — In the north and west decidedly a large farmer. 

181. Mr. Solicitor-General.] How in the south? — In the south, I think, the 
farms are uot less generally than 50 acres. 

182. Is there any arrangement made between the farmer and the attorney when 
the farmer is appointed a receiver? — I can only suspect it. I think it very 
likely, for I cannot see why a man should undertake so much trouble for so little 
profit. 

183. What is the security given by the receiver? — He must enter into a 
recognizance, with two sureties ; the amount is double the rental. 

184. Such a farmer must get friends to enter into security for him in double 
the amount of the rental ? — Y es. 

185. Is not that a difficult thing to be obtained by those small farmers? — 

I should think very difficult; but in that particular case, as to the receivership, 
the recognizance is a matter of substance, and essential. The tenant’s recogni- 
zance, I think, is mischievous ; but the receiver’s recognizance is of vital 
importance. 

1 86. Do the receivers look after the property over which they are receivers if 
they reside near the place, because if they do not look after the property it is not 
of much value their living near the place? — I think they do; there are some 
very painstaking persons. According to my information I think they take a great 
deal of pains ; more especially I think since that instance which has been men- 
tioned of Reynolds v. Reynolds, and one or two other cases, where I was very 
painfully obliged to be very severe upon the receivers, I think they have been 
very active ; they often prove to me that they have exercised extraordinary zeal 
in ascertaining the real character of the men, and seeing who ought to be spared 
for a time, and who ought to be indulged, and who ought to be pressed severely. 

187. Did you ever know any case of ladies being appointed receivers in 
Ireland ? — I saw in the newspapers lately that it was mentioned in the House of 
Commons ; there is in my office but one case of a lady who is guardian of the 
fortune in the case of a minor, and who acts as receiver. 

188. Mr. R. B. Osborne.] There appear to be no less than five cases which 
have been turned up in the book, of ladies receivers; here is Mary O’Ryan in 
the ease of a minor? — There is O’ Ryan, minor, in my office, about 1,000 l. or 
1,500/. a year ; Mr. Jellicoe is receiver. 

189. In this return there are a number of instances of ladies? — I remember 
but one, and she is guardian of a minor; and that is only for houses in Dublin ; 
about 150 /. a year. 

190. Mr. Henley.] Do not many widows farm their lands very well? — They 
do; but I suppose it is when they get help from grown-up sons. 

191. Mr. Solicitor-General .] When an estate is in different places; suppose, 
for example, there is an estate part of which lies in the north of Ireland and part 
in the south, do you appoint two receivers, or only one receiver over the whole? 
— I have known cases of one receiver over the whole, and I have known cases of 
several receivers. The latter mode has this great disadvantage, that there must be 
so many accounts every year. Now a receiver’s accounting, is a serious item of 

. 0.83. B 4 charge 



W. Brooke, Egq, 
19 .tune 1849. 



Printed image digitised by the University of Southampton Library Digitisation Unit 




TV. Brooke, Esq. 
ig June 1849. 



1(5 MINUTES OF EVIDENCE taken before SELECT COMMITTEE 

charge to an estate, and to have three receivers accounting, each once a year, 
becomes a very heavy expense indeed. 

192. You stated that you have never appointed as receivers persons belonging 
to any of the large agency houses in Dublin ; do you think it possible that they 
might, from their knowledge of agriculture and of the country, and by means of 
the agents they employ, be able to work the property better than ordinary persons 
situated exactly upon the spot where the property is ?— When I said that I never 
appointed any of the houses in Dublin as receivers, I should explain that I do not 
remember that they have been suggested to me or proposed as receivers ; hut if 
they were, my own inclination would be very much against it on account of their 
absence from the spot. But on the other hand, I know that in some cases they 
have great knowledge of the country. 

193. What would you think of appointing some persons in Dublin to act as 
receivers for all Irish estates; would that meet with your approbation ? — I should 
think that might be part of a very good plan, provided there was upon every 
estate a deputy living who could be confided in, acting under the other, to be 
referred to by the poor people, for the tenantry of Ireland require somebody on 
the spot to appeal to in everything. A receiver living in the country, if he does 
his duty, is the adviser, the arbitrator, and in a great variety of ways the peace- 
maker of the district, and in that way acquires an influence that no person living 
in Dublin visiting them twice a year could acquire. 

194. Mr. Vesey.~] You stated that Lord Powerscourt’s estate was particularly 
well managed? — I think so. 

19,5. Is it not the case that the person who accounts with you for that estate 
lives in Dublin. Do not Stewart and Kincaid account with you for that estate? 
— No. Stewart and Kincaid merely arrange the accounts as matter of account. 
The Powerscourt estate is thus circumstanced : the late Lord Powerscourt de- 
vised his estate to three trustees, Lord Roden, Mr. Wingfield, aud Lady Potvers- 
couit, as three trustees and guardians, to whom he gave an absolute power over 
the management of the tenantry in every respect, and for the purpose of passing 
the yearly accounts they have placed the. matter in Chancery, to pass the accounts 
and exonerate themselves from responsibility. They also come to the Court for 
directions in any matter that appears difficult or important. Therefore it is those 
three trustees only who appear before me. The person who is the actual receiver’ 
in the country for the Wicklow estate is Captain Cranfield, who lives on the spot, 
and is a most valuable person. I believe there is another agent for the county of 
Tyrone estate, and a third for the county of Wexford estate, I think. When the 
materials are prepared by Captain Cranfield, the account is laid before Messrs.. 
Stewart and Kincaid as practised accountants. It is a very long and laborious 
account, containing an account of several thousand tenants. 

196. Mr. Solicitor-General .] Supposing there was an office in Dublin, con- 
sisting of some of those large land agents, and that they had sub-agents in various 
parts of the country who understood the business perfectly, and in whom they 
had confidence, do you think they would be able to manage a system of re- 
ceivership upon a larger scale, better than it is managed at present? — I think so. 
If the receiver, whose power extended over many estates, were resident in a 
central position in Dublin, and had, on each of the estates under his care, 
competent deputies, with whom he might communicate, that officer in Dublin 
would be what the Master is now, with a much greater knowledge of agriculture, 
and with a power of local inspection which the Master never has. I think it 
would be a great improvement, for I can speak for myself, that 1 have no practical 
knowledge of agriculture, and not much knowledge of country matters ; and it 
must very often happen that a Master in Chancery knows nothing at all of 
farming. 

197. You are understood to say that at present it is scarcely worth while for 
a person to take much pains as receiver, with respect to a small piece of land not 
exceeding 30 or 40 acres ; but if a receiver had the superintendence of a great 
number of those small estates, it might become worth his while to pay greater 
attention to it ? — Quite so ; the enormous expense of obtaining the Master’s 
directions, renders it practically a thing that is never thought of on small estates, 
unless a tenant is to be turned out for non-payment of rent. 

tyS. Have you ever heard of cases of this description, of receivers taking- 
notes or bills horn the tenants for payment of their rent, and then afterwards 
suing them, by which means they accumulate costs against tenants, on estates of 
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which they were either receivers, or were the solicitors for the receivers? — 
Io some instances I have heard of its being done, but I do not know that it 
is done for the sake of increasing costs. 

199. It would obviously be a benefit, to the attorney, and a very serious 
detriment to the tenant? — No doubt; but it is often very difficult to lay down a 
strict rule. Those receivers, if they live in the country, know the habits of the 
people, and they often understand them much better than any one else can hope 
to do. Lor example, it a man is about to carry away his crop from the country, 
there is a struggle between the receiver and the tenant, which is good for neither; 
and it the tenant is induced to say, “ Let me manage my crop in my own way ; 
wait till the time comes when the markets rise ; do not force me to sell my wheat 
at the very first market after 1 have reaped it; give me time, and I will give you 
my promissory note,” I think it might perhaps be a mischievous thing to say to 
the receiver, A ou shall not take a note,” because if the receiver insists upon 
having money the crop must be sold at a disadvantage, and to avoid that the 
tenant will cut his crop on a Sunday and carry it off; but let the receiver take 
the security, and then the tenant may make the most of his crop. That may he 
very usefully permitted in the case of a receiver in whom you have confidence. 
So that it comes round to the selection of the man. If you have a man in whom 
you have confidence I should not be anxious to limit his power very much. 

200. If the whole system were under a set of persons who were receivers over 
a very large extent of country, managing it by sub-agents, and they were 
responsible for the whole of it, might it not be their interest to carry it on in a 
cheaper manner than other persons could do it advantageously? — Yes. 

201. Do you think that you could get it done for a less amount than the five 
percent, which is paid at present, if it were done upon a large scale? — I should 
think, not only that you could have it done for less than five per cent., but that 
giving to such receivers a salary, the five per cent, would pay all the expenses of 
management and diminish the expenses of the tenants, if it were done upon a large 

202. Supposing that several land agents in Dublin, who are intimately 

acquainted with the management of landed property in all parts of Ireland, were 
selected tor that purpose, do you think it would be worth their while to devote 
themselves to the management of land, w hether connected with the Court of 
Chancery or in other hands ? — There are such at this moment, some of the high- 
est character; a house who lias been mentioned, Messrs. Stewart and Kincaid, 
are gentlemen of the highest character and of great practical knowledge of agri- 
culture. * 1 6 

203. If persons of that sort and description were selected to be receivers in all 
matters in Chancery, might it not become worth their while to manage the estates 
upon a good system and at a cheaper rate than they are managed at present? — I 
have no doubt of it ; personally I would much rather have an estate of mine 
under the care ot Messrs. Stewart and Kincaid, and give them absolute authority, 
giving them all the authority of the Court of Chancery, than place it under the 
care ot the Court of Chancery as it now is. 

204. Mr. R. B. Osborne.'] Is it your deliberate opinion that the estates managed 
by those great Dublin houses are pattern estates ?— I do not know. 

205. lhit you would not recommend the system of managing estates under the 
Court of Chancery by agencies in Dublin? — i certainly would not if the agents 
were to be all in Dublin ; but the question is, whether they might not do it well 
with proper deputies on the spot. Then they would become in fact the Masters, 
with the power of acting on the spot. 

20 (). That is, with reference to the formation of a new order of managers? — Yes. 

207. Sir J. Ch'uham.] Would not the estate have to pay for a double agency, 
namely, the agency of the principal in Dublin and the sub-agency of the local 
factor on the property? — 1 should think that in doing it on a large scale the saving 
would be so very great that they would have quite enough for both. If you get rid 
of the statements of tacts, if you get rid of the reports on those statements, if you 
simplify the yearly accounting, and if you give a salary to the central officers in 
Dublin in place of a poundage, I think the poundage will pay for all, principal, 
deputy, and everything. 

208. Rut there would still necessarily remain the independent control of the 
Court ? — 1 should suppose it would be enough to let the Court act when it was 
called upon to act, if any complaint w as made. 

°*® 3 * C 209. But 
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209. But there must be an annual or half yearly account to the Court? — Yes. 

210. Then although the system would be altered in so far that where you 
have now one agent you would have a principal and a sub-agent, the machinery 
of inspection and audit as to control would remain pretty much as it is? — Except 
that if a gentleman had a property of 20,000 1 . a year to manage, for which you 
now give 1,000/. a year, I think he would he very well pleased to have a salary 
of 500 /. a year or 600 1. a year, especially if he were permitted to take other 
agencies, and you would have a clear saving of 300 1. or 400 1. a year to apply 
for extras. 

211. In an answer which you gave in an early part of your examination, you 
stated that the influx of estates into Chancery for the appointment of receivers 
was steadily progressive, and the efflux little or nothing? — By “ progressive” I 
did not mean that it increases from week to week, but that every week produces 
its own new receivers ; I am sure that no week passes without from one to four 
or five receivers being appointed. 

212. Can you tell what proportion of the receivers appointed since you have 
been Master have been appointed under judgments ; is it the largest portion? — 
In point of numbers, the largest portion, but in point of value and amount, much 
the smallest. 

213. You remember the time when a judgment was not a charge upon land? 
— It was not like an equitable charge; but since the Statute of Westminster the 
second, all judgments were chargeable upon land. 

214. But no receivers could be appointed? — No; that was introduced by Sir 
Michael O’Loghlen. 

215. In what year was that? — In 1835. 

216. Had that Act the practical effect of greatly adding to the quantity of land 
in Ireland brought under the management of receivers? — Very considerably. 

217. Another Act which has been passed since that is what is called Mr. 
Pigot’s Act? — Yes. 

218. That brought all leasehold property under the operation of the former 
Act, which applied only to freehold ? — Yes. 

219. The leasehold land in Ireland is very extensive, is not it, including col- 
legiate, ecclesiastical, and episcopal ? — Yes. 

220. Did not Mr. Pigot’s Act bring all that land for the first time under the 
operation of the appointment of receivers ? — It did, as far as the Court of 
Exchequer was concerned. Sir Michael O’Loghlen being himself the Judge in 
Chancery to interpret his own Act, he construed it so as to apply to leaseholds, 
but the Court of Exchequer held it applicable only to freeholds. 

221. You have witnessed the operation of those two Acts, Sir Michael 
O’Loghlen’s Act and Mr. Pigot’s Act ; what is your opinion with respect to 
the operation of those two Acts, with relation to judgments giving a right to the 
appointment of a receiver? — They strike me to be very mischievous with relation 
to debts of very small amount, and these little receiverships which are so 
unmanageable. If there be a judgment for 20,000 l. I see no reason why there 
should not be a receiver as much as in a mortgage for 20.000 l. ; for in that case 
there is no public mischief following the assertion of the claim, and the creditor’s 
claim is a just claim. But when it comes to those little receiverships, where the 
expense swallows up all the profit, and you cannot get competent men to admi- 
nister them, then I think the public mischief is so great that I should say that 
private interest ought to stand aside. 

222. If a tradesman in Dublin has not obtained payment of his debt, and obtains 
judgment, does he come into Court for the appointment of a receiver? — Yes; 
for 50 l. or 100 l. 

223. A tailor, for instance, in Dublin, with a debt due to him of 50 /., comes 
into Court and obtains judgment, and gets a receiver appointed? — Yes. 

224. Mr. R. B. Osborne .] Was there not an instance last week of a receiver 
being appointed over a sum of 5 l. ? — I do not know ; it did not come before me. 

225. Sir J. Graham^] What is the smallest amount for which you as Master 
have ever appointed a receiver under a judgment? — They do not tell me the 
amount of the creditor’s demand when they come before me ; but the Master of 
the Rolls when he makes an order for a receiver ascertains the amount of the 
debt due, and appoints the receiver over a competent part. The Court is not 
called upon to appoint a receiver over the whole property, but only over a com- 
petent part. The Rolls order for a receiver states the amount of security he is 

to 
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to give ; the security is double the rental. By the amount of security to be given W. Brooke, Esq. 

I know the rental ; I have had cases of 1 oo Z., and I have had cases, I dare say, 

of JO l. or 80 Z. 19 June 1849. 

226. Under the present law, the judgment attaches to the whole of the pro- 
perty in the possession of the debtor, however large it may be, and however small 
the sum may be for which the judgment may be obtained ? — Yes. 

227. And if he is owner in fee, he cannot sell any portion of his estate without 
the debt being paid ? — He cannot. 

228. Does not that operate as a great impediment to the sale of land, ana the 
transfer of land in Ireland ? — Very seriously. In the case of the Kingston estate, 

I have known Lord Kingston with 30,000 Z. a year struggling to pay off his debts, 
which could have been cleared by the sale of less than half his property, when it 
was again and again found impracticable, from the number of incumbrancers, and 
the impossibility of making a sale. 

229. Mr. R. B. Osborne. ] Did not the remainder-man object in that instance ? 

— Perhaps so. I was counsel for Mr. King. 

230. It was strictly entailed ? — Yes, but the mortgagee could have sold it. 

231. Sir. J. Graham,.'] With respect to the present law relating to judgments 
in Ireland, whether you regard its operation as to the appointment of receivers as 
affecting the cultivation of the soil, or its operation as affecting the owner with 
reference to his relieving himself from encumbrances, you conceive that the law is 
in an unsatisfactory state ? — My impression is that it is very unsatisfactory, and 
very mischievous in its operation. 

232. Do you approve of the change in the law which gave to judgments a 
direct lien upon the fee simple of the land ? — A practising lawyer generally looks 
to the creditor, and has a strong feeling for the creditor ; and I am always glad 
that justice should have its course and that debts should be paid. I do not see 
why a judgment creditor should not be as well secured as any other creditor; but 
the practical working of it, I think, has been mischievous. 

233. If the good of the public be regarded as the first consideration, do you 
think that the law under the operation of Sir Michael O’Loghlen’s Act and Mr. 

Pigot’s Act, is advantageous or otherwise ? — I think the mischiefs have been 
so great resulting from those Acts that. I should rejoice in their repeal. 

234. You would rejoice in the repeal of both those Acts? — Yes. 

235. One of which gives the power of appointing receivers under a judgment, 
and the other of which extends that power to leasehold lands? — Yes. 

236. Mr. R. B. Osborne .] What is the average expense of appointing a re- 
ceiver ? — I am not a good witness as to costs. 

237. Mr. Vesey.] Has it been the practice to appoint separate receivers upon 
small estates, though they may be contiguous to each other? — Not if they are 
estates of the same debtor ; on the contrary, if they be estates of the same debtor, 
the same owner, we never appoint separate receivers. 

238. If they be separate owners, do you appoint separate receivers? — Yes, 
they must be quite separate ; there must be distinct accounts. 

239. Do you think that it would be advantageous to appoint the same receivers 
for estates contiguous to each other, belonging to separate owners ? — I think it 
would be eminently useful. When there was a question as to who should be the 
receiver, I have endeavoured to find out whether there was in the neighbourhood 
a receiver already known to the Court of Chancery, who had been doing his duty 
well, that he might be appointed. 

240. What is the per-centage that you generally allow to the receiver ? — One 
shilling in the pound. 

241. Are you aware that the house of Stewart and Kincaid receive five per cent, 
for the management of property ? — I think it very likely. 

242. Are you aware that for that five per cent, they appoint local agents, and 
defray all the expenses of managing the property ? — I do not know. 

243. If such is the case, and you are not able to find a person resident or 
willing to reside on properties contiguous to each other, and to act as receiver for 
all those properties, would you think it more advantageous to appoint such 
people as Messrs. Stewart and Kincaid as such receivers over those properties 
than to be obliged, as you are now, to appoint separate receivers, and conse- 
quently in many cases to appoint men incompetent to act over the property? — I 
should certainly prefer appointing Messrs. Stewart and Kincaid, in any case where 
I had the power to pay a competent local agency ; but I have no authority so to 
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do. Unless they chose to pay him out of the five per cent. I have no permission 
to allow a salary to an inferior person. 

244. The question is not what your powers are, but whether if Messrs. Stewart 
and Kincaid were willing to take five per cent, and to appoint a local agent, and be 
responsible to the Master, you do not think it would be more for the advantage 
of the tenantry and of the country to give them that power than to make it in- 
cumbent upon the Master to appoint a local receiver? — I quite concur in the 
superiority of that system of dealing ; it would exactly meet the difficulty that I 
always have to encounter in the majority of cases, of want of confidence in my 
agent. 

245. Mr. Solicitor -Gerieral^ In the appointment of a receiver under a judg- 
ment, is it necessary that the judgment debtor should be personally served with 
notice of the application about to be made to the Court to appoint a receiver ? — 

It is as nearly as possible personal service ; it is service at his dwelling-house, 
where he is known to reside, upon a servant or a member of his family. 

246. Supposing it is left at his last place of abode, is that sufficient service? 
— I think the Court would not authorize that ; he must be dwelling there at the 
time. If he is hiding from his creditors, or if he goes abroad, there are particular 
statutes applying to those cases. 

247. Supposing a gentleman in the country should come up to reside in Dublin 
for six months, and then go back again to the country, would not an affidavit of 
service left at the lodging-house where he had lived for six months be a sufficient 
service of notice upon which to proceed in the appointment of a receiver ? — 

I should think it would not be sufficient service. 

248. But, practically speaking, am I not right in supposing that the Court of 
Chancery does not require evidence that the notice of the intention to apply for 
a receiver has come to the hands of the person to be affected by it ? — It does not. 

249. Does it not frequently happen that he is perfectly ignorant of the inten- 
tion to apply to have a receiver appointed over his property ? — I am not aware 
of that. On the contrary, we have a rule, which, I think, Sir Edward Sugden 
introduced, and which in the Masters’ office has been acted upon very strictly 
indeed. If a receiver case comes before us, and we find the inheritor not repre- 
sented by his solicitor, we order the service to be made at his place of abode, and 
if possible there must be personal service of what is called a ten-day notice, 
signed by the Master’s own hand, saying, “ Upon such a day we shall proceed 
to appoint a receiver over your property ; you are requested to state the name of 
the solicitor on whom you wish future summonses to be served and there must 
be an affidavit of the service of this ; and I certainly would not be satisfied 
unless the notice were served personally or at his actual dwelling-house. 

250. Supposing it were given to the servant maid at the house, and she 
neglected to give it to her master, still that would be perfectly good service ? — It 
would. 

251. Mr. Keogh .] Is it not the fact that there are two orders made for the 
appointment of a receiver; one in the first instance conditional, and an absolute 
order ? — Yes. 

252. Is not it the practice that the Rolls Court will not appoint a receiver till 
they have first had an affidavit of service upon the person upon whose property 
the receiver is to be appointed, either personal service or at his dwelling house? 
— That is my impression. 

253. There is an order made first in the nature of a side-bar order by the Chan- 
cellor, who, without hearing the inheritor, says, “ Appoint a receiver upon the 
service of this order upon the inheritor, unless cause is shown in 10 days then 
if he shows no cause the Master of the Rolls will appoint a receiver? — Yes. 

254. Mr. Solicitor- General.] Is it sufficient if the notice is served upon his 
house at the property though he should happen not to be resident there at the 
time, but absent perhaps upon a visit? — As I have been more than three years 
away from the Court, and for some time before I was Master I was chiefly in the 
Court of Chancery and not at the Rolls, I am not so familiar with that ; but 
I should not accept an affidavit of service of a ten-days’ notice unless it was stated 
that the party was residing there at the time. 

2 55 * But he would be residing there at the time if he had his establishment 
there; you do not require evidence that he is actually in the house when the 
service is made ?^— No. 

256. Mr. i?, J 5 . Osborne.'] You look upon these laws as being for the benefit 

of 
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of tlie creditor, and the whole qualification you look for in the receiver is the W. Brooke, Esq. 

ability of getting rent from the tenant; you approve of the man who gets the rent 

best ? — Not personally. 19 June 1849. 

257. But that has been the system? — That has been the system. Perhaps 
I may say, in explanation, that there is a subject which I have much at heart, 
that since there must be receivers, and there must be property in Chancery, 
the Court should take that opportunity of extending over the estate a sort of 
paternal influence which it cannot have from a distressed inheritor. I am per- 
fectly convinced that, by proper management in the Court of Chancery, its 
management of estates might be a blessing instead of a curse ; because when an 
inheritor who becomes needy continues in the management of his own lands all 
hope of improvement is gone ; his only struggle is to get rent as fast as he can, 
and to get the highest rent he can ; and to take the lands from such a man, and to 
put them under the care of such a house as Stewart and Kincaid, with local 
agents under them, would be a great blessing. 

258. Sir J. Graham.'] Would not you consider an alteration of the law which 
should diminish the tendency of landed property in Ireland, to be brought under 
the Court of Chancery’s management, a primary blessing, and a greater one than 
any improved management under the Court itself? — Yes, if legislation can effect 
that. 

259- Does not the present law of judgments hold out to proprietors a great 
facility of borrowing up to the full value of their estates? — Yes, I suppose it 
does. 

260. Greater facilities than mortgage gives? — I think the facility is rather in 
the creditor than in the debtor. When a person lends money on mortgage, for 
the purpose of investing it, and deriving interest from it, he will never, at least in 
my practice, lend it in that way, unless the property at 20 years’ purchase is 
worth one-third more than the money about to be lent. No man lending his 
money with a view of increasing his income will do it, unless he has as large a 
margin as one-third upon unencumbered land. But there are tradesmen and 
friends who have imprudently lent money 7 ; there are friends who have gone 
security for a desperate man. The moment a man who has been a man of 
fortune begins to sink he applies to every friend he has in the world to make him 
loans, and then the friends rush to get 'judgment. That is the way in which I 
believe it is done. 

261. The judgment attaches to the whole of the property that the owner 
possesses ? — Yes. 

262. Does not the certain operation of the judgment, combined with the faci- 
lity of obtaining the appointment of a receiver, enlarge credit and induce creditors 
to lend upon a security which would be otherwise imperfect ?— It never struck 
me so ; it never once occurred to me that these Acts of Sir Michael O'Loghlen 
and Mr. Pigot had enlarged credit; the habit of the country was to invest 
deliberately on judgments where you had a clear third of the estate unencum- 
bered ; the habit of the country always is to lend very extensively where you 
have no thought of increasing your own income, for the sake of doing a friendly 
act. I do not think it will be found that encumbrances have increased on estates 
by reason of those Acts, because I think that parties who take care to be very 
secure will consider the solvency of their debtors, and lenders for friendship sake 
were at least as numerous before as since the Acts in question. 

263. The position of a second mortgagee is much worse than that of a second 
or third judgment creditor, is not it ?— There is this great disadvantage in the 
position of a second mortgagee, or a judgment creditor, coming after a mortgagee, 
that if he files his bill for a sale he must redeem the first mortgage. That is a 
very serious difficulty indeed; but if there be only judgments on the estate you 
need not redeem the prior judgment. I should suppose that there is some heedless- 
ness in the national character, for I do not think I ever heard of its interfering 
much with the lending of money that there was a prior mortgage ; they generally 
considered just the amount of the rental, and asked, “ Will this suffice?” Then if 
the interest was not paid they sued out an elegit, which is a more mischievous 
thing than a receivership, and which gave the creditor his choice either to take 
the rents and profits of a moiety of the lands or the chattels ; and then the sheriff 
put him in possession of the moiety, and the creditor became the receiver or he 
appointed a receiver if he thought proper; he was the manager, and he was’hardly 

°*^3* c 3 responsible. 
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responsible. It is not more than 20 years ago since the courts of common law 
began to allow accounts to be taken under that system. 

264. Mr. Solicitor-General .] By getting a receiver does not the judgment cre- 
ditor get a priority over other creditors ? — No, it does not affect the priority. 

265. During the time that a receiver is in possession of an estate for a judg- 
ment creditor, does not that judgment creditor get the rents of the estate before 
other judgment creditors who are prior to him upou the roll of judgments? — 
Until they come in with their applications. 

266. That is an encouragement to all judgment creditors to apply for receiv- 
ers? — It is a very important stimulus indeed. 

267. Sir J. Graham .] The effect of this law is to put the tenantry under all 
the evils of a receivership which you have described? — Yes; and to compel all 
the prior judgment creditors to rush in for their own security. 

268. Mr. Keogh.'] Is not there one circumstance which particularly contributes 
to bring estates into the Court of Chancery with the view of obtaining the appoint- 
ment of a receiver, that although the creditor should never obtain a shilling out 
of the property, still the solicitor will get the costs of appointing a receiver ? — 
— Yes. 

269. Although the client is so low down in the list, that he never can receive 
a single shilling, his solicitor is interested in appointing a receiver over the 
property in order to obtain the costs? — Yes. 

270. And he will get his costs in priority to the demands of the first creditor? 
— Yes. 

271. Has not he this additional motive, that he, generally speaking, has the 
appointment of a receiver over property in which the client has no interest 
at all ? — That is very true. 

272. The moment that a person having no real interest in appointing a 
receiver, but having that indirect interest in giving a certain employment to 
another person, appoints a receiver, is not it the invariable practice that every 
person having a claim upon the property immediately rushes in and extends the 
receiver ? — I think so. 

273. Have you known cases in which the number of motions for extending 
receivers has gone as far as 1 7 or 18 ? — Yes. 

274. After costs have been incurred in obtaining the appointment of a receiver, 
is not there an additional quantity of costs incurred in extending the receiver ? — 
For every extension there is a distinct order of Court. 

275. And a distinct set of stamps? — Yes. At first a receiver is appointed 
over part of the estate, but when a second and third come in, you must extend 
him over the entire property, and he must enter into new recognizance and new 
sureties. 

276. Although the Court always requires a distinct solicitor for the receiver 
and for the plaintiff', and for the other petitioners, for the appointment of the 
receiver, have you known, or have you had a strong suspicion, that in such cases 
in which the law was technically complied with, still in reality the same solicitor 
was acting through another person ? — I never found out a case of that sort ; I may 
have sometimes suspected it. 1 always gave them to understand that my rule was 
that they should be bond fide distinct solicitors. I told them, “ I shall want you 
to attend upon certain occasions and to check the receiver’s solicitor. I want you 
to come and tell me that all is right, and you shall have your costs if you attend 
and give me assistance.” When I have but one party before me I am in the 
dark ; therefore 1 felt willing to pay for that assistance, and I do not think they 
have in many cases deceived me. 

277. Should you not say that the solicitor for the person appointing the re- 
ceiver, or for the plaintiff in the cause, generally has the nomination of the 
receiver ? — Generally. 

278. Therefore the receiver would, generally speaking, be the friend or nominee 
of the solicitor in the cause ? — Very often. 

279. What is the cost of bringing an ejectment in the Civil Bill Court ? — I 
understand from \ l. to 8 l. 

280. Suppose the estate was not in the Court of Chancery, but that it was 
merely the case of a landlord dealing with his own tenant, what would be the cost 
of his bringing ejectments in the Civil Bill Court ; would it be more than from 
a guinea to 1 1 . 10 s. or 2 1 . ? — I never heard that there was a difference. 

281. Is not the fee where an ejectment is brought for the landlord fixed at a 

guinea 
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guinea by the Act of Parliament? — There is 105 . 6 d. to the sheriff, and they W. Brooke, Esq. 
must pay for the service, and other charges. 

282. It has been stated that as between landlord and tenant the cost of that 19 June 1849. 
ejectment would be about 2 Z. ; is there any reason why, what would cost a private 

individual only 2 Z. , should in the Court of Chancery mount up to 6 1 . or 7 l. ? — I 
do not see any reason ; nor should I venture to say that it would cost 61 . or 7 l. 

The way in which I know anything about these costs of ejectment is this ; and it is 
really worth knowing with reference to the present inquiry : during the first two 
years of my being in office, the great difficulty was, that when a tenant became 
bankrupt and reckless, and was neglecting his land, it was extremely difficult to 
get him out ; it was enough to raise a rebellion to attempt to dispossess him ; but 
within the last year poverty has so broken their spirit, and they are so anxious to 
get away, that they are very willing to be bought out and to give up their pos- 
session for a very small sum of money ; and when they come before me stating 
that such a man is perfectly hopeless as a tenant, for I never direct an ejectment 
as long as the receiver tells me there is the least hope for him, if by waiting and 
sparing him and striking off arrears I can stimulate him to exertion; but when 
they come and say that the case is hopeless, then they have said, “ Had not you 
better give this poor fellow the 3 l. or 4 Z. which the ejectment will cost, rather 
than give it to the attorney at the sessions?” which is evidence to me that the 
receiver is in no close connexion with the sessions attorney, for if he were he 
would not himself suggest this. I found upon speaking to my brother Masters 
that they had had the same applications made to them ; and they thought it 
better to spend the money in buying out the tenant than to spend it in law. 

And this has now gone to a great extent. They have bought out, I suppose, 
thousands in this way, allowing them 3 Z. or 4 /., or as far as 10 Z. 

283. Mr. R. B. Osborne.'] Has that been a general practice throughout Ireland 
on estates under receivers ? — This last winter it has. 

284. Mr. Vesey. ] Have the receivers power in any case to give sufficient to the 
tenants to enable them to emigrate ? — Perhaps, strictly speaking, I should say 
not; but on Mr. Lines’ estate in the county of Down, where there was a very 
large surplus and an admirably managed estate, the guardian sent abroad some 
tenants who were straitened. That was a minor’s case, and I had a receiver 
that I entirely trusted. 

285. With regard to a creditor’s receivership, you cannot expend any money 
on emigration without the consent of either the creditor or the inheritor? — Cer- 
tainly not in theory. I might stretch a point in a strong case to this extent. 

I have taken silence for consent. * I have sometimes done strong things because 
the inheritor did not appear, or I took for granted that he left me to my own 
discretion. 

286. Speaking of the ejectment system under the Court of Chancery, when 
tenants are dispossessed they must take their chance of getting fresh land, with 
only' 2 Z. or 3 Z. in their pocket? — Yes. 

287. Mr. R. B. Osborne. J Have you ever known cases in which the sole ob- 
ject of the suit has been the appointment of a receiver? — That is a sore of thing 
that never would have come to my knowledge ; nobody would have confessed 
that to me either as counsel or as Master. If he had told me such a story as 
that, as counsel, 1 should have thrown the papers back to him. 

288. Have you ever suspected it; is not it commonly known that such things 
occur ? — 1 think it very likely that they do. It certainly must be so in the case 
which has been put, of a very junior judgment creditor coming in for a receiver. 

2S9. Mr. Keogh.] Is not it frequently the case that a puisne creditor gets the 
receiver appointed, and that the receiver is afterwards extended to a senior 
creditor, and the moment the senior creditor extends the receiver under his 
decree, the puisne creditor gets no more of the rent? — Just so. 

290. So that he has no interest except up to the time when the senior creditor 
comes in ? — Yes. 

291. Mr. R. B. Osborne.] Can you stale what is the average annual expense 
to the estate of such appointment? — To state the average would require a great 
deal of detail for which I am not prepared. But this much I can say confidently, 
that the expense of the annual account is somewhere about 7 Z. I should say 
that 7 Z. is about the average of the mere account ; that is, merely passing the 
account once a year. With respect to the expense of appointing a receiver and 
other law expenses, those vary exceedingly. I11 a well-managed estate you have 

0.83. c 4 ‘ very 
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W. Broohe, Esq. very little of law expenses. There are receivers who hardly ever come to me for 
law expenses. 

»9 June 1849. 292. Those are in cases of minors? — Not always ; in the case of Lord Charle- 

ville’s estate, Mr. Berry is an excellent receiver. 

293. What do you understand by “an excellent receiver”?— One who is able 
to carry on his receivership with the least possible expense to the fund, and to 
present the best account of the return at the end of the year. 

294. Have you anv means of knowing the state of the tenantry upon the 
estate? — No, I have not. 

295. Then you call “ an excellent receiver ” a man who pays a large amount 
of money into Court?— Not exactly that; in the case of every report that 
comes before me I go throught it tenant by tenant, and I compare the yearly 
rent of each tenant with the sum which he has paid and the arrears which are 
still due. You have an infallible test of the prosperity of those men if their 
arrears are small. From what I have known of the Irish tenantry 1 should 
say that a man who pays his rent regularly is a happy man and a prosperous 
man, according to their views; but a man who gets into arrear. particularly 
if that arrear increases from year to year, becomes reckless and desperate, and is 
a ruined man. I ant quite convinced, from my personal experience of former 
years, as well as from what I have seen since I have been Master, that to give a 
tenant in Ireland land at a moderate rent, and to exercise something of an inspec- 
tion over him, so as to suggest improvements, and to make him pay with great 
punctuality a moderate rent," is the way to make him happy and prosperous. 

296. How many solicitors attend on each summons in connexion with the 
management of the estates? — In the great majority of cases only the receivers 
solicitor. 1 have actually held out a sort of bounty to the plaintiff^ solicitor, 
whom I presume to be a distinct person, to induce him to come, by saying that 
I should give him his costs out of the fund if he would come, that I might have 
somebody to check the proceedings ; hut they hardly ever come. 

297. But in cases where there are more parties than one, how many of those 
attendances are charged against the estate? — Only those of the receiver and the 
plaintiff; the rest must attend at their own expense, except the Master reports 
specially that lie lias got such important assistance from a third person, that he has 
ordered him his costs. 

298. Are receivers appointed under an Annuity Bill? — Yes, there are such. 

299. You have spoken of the fact of small arrears of rent showing good 
management and the general prosperity of the tenantry ; are you able to state 
whether there are any estates which have been for any long time under the care 
of receivers where there are no arrears ? — There are a few estates with no arrears. 

I have noticed perhaps seven or eight, some of them considerable estates, on which 
there are no arrears whatever. There is an estate in the county of Limerick, 
which Mr. Hunt manages, on which there are no arreavs. 

300. Sir J. Graham.'] Is that estate under the receiver of a creditor ? — I think 
it is a creditor’s case. 

301. You have stated that what you thought most conducive to the good of the 
tenantry in Ireland was, tliRt the rent should be moderate, and that there should 
be a superintending care on the part of the manager ? — Yes. 

302. Does not the circumstance of the property being under the management 
of a receiver negative both those securities for the prosperity of the tenantry ? — 
No ; because I am persuaded that by reducing the rents in many cases to what 
was fair, and having a receiver in whom you have confidence, the estates have 
improved. I think estates have improved under that kind of management ; for 
instance, in the case of Mr. Innes, the minor, I think his estate has improved. 
The late Mr. Innes established this rule: “ If you pay me in six weeks after the 
rent is due, I will take off 10 per cent.; if you pay me in three months, I will 
take off five per cent, from your rental and I believe there was another sum 
that was fixed if they paid within four months ; and the tenantry pay so well 
that there is a considerable per-centage of reduction. 

303. The question applies to estates under the management of creditors’ 
receivers, where you say the letting is by auction at a rack rent ? — I cannot 
state that the produce by those lettings is widely extended, leases being now 
entirely abolished in practice lor all holdings under the Court of Chancery 
under 15?., and not always taking place even in those of greater amount. I 

suppose 
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suppose that the proportion of those who hold under Chancery leases, or who have 
taken their lands by this kind of bidding, is not one in 20. The great majority of 
the tenants under the Court of Chancery hold from year to year,’ and to those I 
have abated their rents very largely in many cases, where I had confidence in the 
receiver. 

304. You have stated that you think the tenure from year to year to be a very 
disadvantageous tenure?— Very much ; and therefore I alwavs make it a con- 
dition, in making an abatement with such persons, that they should enter into a 
proposal and be no longer tenants from year to year. I give them an abatement 
upon condition of their coming to terms, which includes an engagement to use the 
lands in a husbandlike manner, and to keep them up without dilapidation or 
waste. 

3 ^ 5 * The maximum term you have the power of giving, is seven years or pen- 
dente Hie ? — Yes. 

306. Do you think that any alteration of that term would be desirable ? — I 
thmk it most important. I think it is impossible to expect a tenant to improve 
the land when the tenure is so very insecure, and it increases the expense as to 
the stamp duty. 

.. 3 ° 7 « 'J s the term imposed by a rule of Court, or is it a statutory 

limit r It is not statutory, it is a long-established course of practice; there is no 
printed rule, but it is a long-established practice of the Court. 

3°S- Then by a rule of Court that maximum limit might be altered, and you 
have alieady stated that the mode of letting by auction and the requiring a 
recognizance might be altered by the Court!— The mode of letting by auction 
and the recognizance might be altered, but no equity Judge would venture to 
extend his dominion over the land after the suit had ceased. I think it would 
require the interposition of the Legislature to enable him to give a term that 
would last beyond the suit. 

309- But the mode of letting by auction with recognizance, you think, is com- 
pletely within the jurisdiction of the Court by rule ?— That is my impression. 

310. The alteration of the maximum limit of term, you think, would require 
legislative interposition ? — I think so. 

311. You have already stated that you think that a revision of the law with 
respect to judgments, under which so many receivers are now appointed, would 
be desirable, particularly as to the two recent Statutes of Sir Michael O’Loo-hlen 
and Mr. Pigot ?—l think so. 

312. Does any other legislative interposition with respect to receivers and the 
management of estates through your office, appear to you necessary? — I feel 
very much the importance of one suggestion which I have already been examined 
about, I mean district receivers, having for instance all the lands in a portion of 
the county of Tipperary under the same receiver, to be an officer chosen perhaps 
by Government or by some responsible public body, and chosen for his know- 
ledge of agriculture, his high character, his experience, and his knowledge of the 
character of the tenantry. I think that would be a most important improvement 

313. If the law were altered according to your suggestion in that respect, in 
whom would you vest the selection of the receiver-general in Dublin, and the 
appointment of the local sub-receivers ? — I should supoose that the Government 
as a responsible body would ,be the best persons to make the selection ; I see no 
better way. I am sure that the Court of Chancery is quite unfit to make that 
selection, because they cannot have the local knowledge which it requires. 

314. Would you vest the power of making the local appointments in the 
receiver-general ?— \ es ; you should have a receiver-general in whom you have 
confidence, and he should select his own agents ; he would be responsible for them. 

315. Throughout Ireland? — Ido not exactly contemplate a receiver-general 
for the whole of Ireland. I would rather contemplate a receiver for a laro-e 
district, with which he was well acquainted. One gentleman knows the tenantry 
of a particular district, and another gentleman knows those of another district. 
They differ a great deal. The northern tenantry differ exceedingly from the 
southern, and again from the midland, and there is a great deal of local influence 
which is of importance. 

. 3 1 ®- Would you contemplate provincial receivers-general, one for each pro- 
vince r I should prefer a county division, but there are some counties where 
there are no receivers, or hardly any ; and I should wish that no such appoint- 
°- 8 3 - D ment 
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ment should interfere with the case of minors at all events ; perhaps it might with 
lunatics ; but in the case of minors’ estates, I think they are a class much better 
managed by the family receivers. ..... ~ . 

317. Would you keep them still under the immediate jurisdiction of the 

Court ?— I think it would be desirable. 

31S. The arrangement you propose would apply to the creditors leceivers. 

Mr. Solicitor-General.] Is there any mode by which, if the parties 
themselves do not call upon a receiver to account, he can be compelled to 
account; does the Court call upon him to account if the parties themselves do 

not ; A rule for that purpose was introduced by Lord Plunket, 01 by Cur 

Michael O’Loghlen, in Lord Plunket’s time. A receiver who does not account 
within 13 months after the passing of his last accounts, forfeits his poundage ; 
this draws them almost all in. . „ , 

3-10 Supposing the parties do not call upon him to account, practically lie 
does' not account” does he ? — He will come for the sake of his poundage within 



the 13 months. , , . 0 

321. But he is not compelled to account unless the parties call upon hnn . 

Yes • there is a machinery for that purpose. The Masters are all bound every 
Michaelmas term to send in an account of all the receivers, stating whether 
they have accounted or not, and the amount of balances if they have accounted 
and whether those balances have been paid in ; and that comes before the Lord 
Chancellor ; and whenever a receiver has not accounted, the Court orders the 
solicitor for minors and lunatics to call upon him to account. 

322. You mentioned the case of a receiver who had not accounted tor tour 

years when you first came into the office?— It was not quite so much as four 
years- but it arose in this way. When the 13 months were drawing to a 
close he came before the Master of the day, and stated, “ I have found great 
difficulty in collecting these rents ; I have a very small balance m hand ; give 
me more time.” The Master extended the time to a day named. When the 
day came round the receiver went again before the Master and said, “ I have 
failed hitherto to collect these rents ; I ask for a little more time ; ” and more 
time was given to him. He then came before me two or three months after 
my appointment, and asked for more time ; I thought it a very strong case, but 
I gave him a little time, because it was then very near the day appointed, and 
it was clear that more time was necessary both t.o prepare and examine the 
account ; I gave him a month or two for that purpose, insisting that there should 
be no futlier delay. . 

323. You stated that in many of those small cases the parties interested m the 
estate o-ave up the estate for lost when a receiver was appointed ; suppose a re- 
ceiver so receiving rents is not called upon by the parties, is there any process 
by which practically the secretary of the Lord Chancellor, or any officer of the 
Court, compels a reluctant receiver to pass his accounts?— If it is stated before 
me that the receiver has not accounted, I direct my examiner to search and see 
whether any account has been lodged; and if he states that there has been no 
account, and certifies that so and so has not passed his accounts before him since 
such a time, instantly an attachment issues. 

324. Who grants the attachment ?— A solicitor whom the Lord Chancellor 
appoints for that purpose. 

325. Who pays him?— That officer is a very useful officer, introduced by 
Lord Redesdale, a general solicitor appointed by the Lord Chancellor tor 
minors and lunatics ; but practically it goes further ; in every case where it is 
necessary for public purposes that there should be an independent solicitor, that 
duty is performed by that officer. 

326. Mr. Keogh.] Is not there another way in which it is made compul- 
sory upon the receiver to pass his account ; is not it in the power of every 
creditor who has extended the receiver, if he does not pass his account within a 
limited time, to come in and apply for an attachment? — Yes, everybody con- 
nected with the estate may clo it. 

327. Colonel Dunne.] Is not that process attended with very considerable 
expense? — It is very rarely done, because the rule refusing poundage after 13 
months, practically brings them in. 

328. Mr. Solicitor-General.] How is the solicitor for lunatics and minors paid ? 
— By the estate if it is solvent ; if not, there is a Suitors’ Fee Fund. 

329. Mr. 
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329. Mr. R. B. Osborne .] In fact, the estate bears all? — Yes. 

330. You have stated that in the case of Reynolds v. Reynolds, you charged 
the receiver with arrears of rent to the amount of 1,000/., in consequence of his 
negligence ? — Y es. 

331. Are you not of opinion that this system of accounting at the end of 13 
months is a bad one. Would it not be better to make them account oftener ? — 
Y r es, but for the expeuse, and but for one or two other things which I have not 
alluded to yet, but which are matters of consequence. One is the great increase 
of business it would occasion. There is an enormous multiplication of business 
in the offices. For two years I kept my arrears down so completely, that always 
on rising for vacation I left every case disposed of. I have been for the last six 
weeks struggling* against 126 cases in arrear; I have brought them down to 89 , 
with great exertion ; but new cases pour in every day, aud I am afraid that I 
shall rise on the 8th of August with a heavy arrear of business ; and if you bring 
the receivers twice a year to account, we shall have twice as much business. 

332. Sir J. Graham .] Is the business in all the Masters’ offices accumulat- 
ing with equal rapidity ? — I believe so. 

333. Sir R. Peel.] Supposing there was a receiver for every county in Ire- 
land, with a good salary, can you calculate the number of applications that there 
would be for appointments to that office ? — No, they would pass all calculation ; 
but I do not think the selection would be very difficult. 

334. What means would you take to secure proper qualifications on the part 
of the receivers? — Were I a member of a Board for that purpose, I should 
inquire amongst those in whom I had confidence respecting the qualifications of 
candidates. 

335. First of all, as to the authority to appoint ; in whom should the power 
to appoint those officers be vested? — I can suggest nothing better than the 
Government ; but I should say not in the Court of Chancery, because we are 
shut up in a corner. Our habits are not those which have led us to go over 
the country, and to be acquainted with the character of country gentlemen. 
I know the characters of those in my own profession, but as to country gentle- 
men, I know them as gentlemen in society, but I do not know their agricultural 
knowledge. 

336. Supposing the Government not to be acquainted either with their agri- 
cultural knowledge, or their professional qualifications, how do you think those 
appointments could be relied upon? — The Government have the opportunity of 
consulting those that do know. 

337. Supposing they consulted the county Members, would that afford suffi- 
cient security for their qualifications ? — When I first made the suggestion I was 
aware it might be objected to as intended to increase the patronage of Govern- 
ment. But I think something must be perilled for the sake of a great good. 
Reproach must not deter us from trying to effect a great good. 

338. Chairman.] Do not you think that the Government might appoint good 
men? — I think there cannot be a doubt of it. It has always been a subject of 
admiration to me the manner in which Judges are appointed. The English 
Judges are always superior to party politics, and they have been so in all ages 
since the Revolution. 

339. Mr. R. B. Osborne.] Are not the Irish Judges too ? — Iu many instances, 
but not always. 

340. Sir R. Peel.] In that case professional qualifications are required, and 
judicial duties have to be performed in the face of the public, and under great 
responsibility ; but would those conditions exist in the case of country gentlemen 
appointed as receivers-general of estates in Chancery, without any professional 
qualifications being required ? — There would be this great advantage in choosing 
receivers, as compared with choosing Judges, no man can tell beforehand whether 
a good advocate will make a good Judge; it is always a matter of chance. 
There have been some remarkable failures, and there have been some cases 
where advocates of comparatively small celebrity have made admirable Judges. 
But in the case of a receiver, I should appoint no man who had not given 
evidence of his capability by management of other estates, which those who 
understood the subject would see by going over those estates. 

341. Mr. R. B. Osborne.] Then what is the reason that a great proportion of 
the receivers are attorneys ? — I presume it is because the patronage of the office 
of receiver virtually rests with the attorney or solicitor for the plaintiff. 

0.83. d 2 342. Would 
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W. Brooke, Esq. 342. Would you think in your office, in appointing a receiver, of entering into 

an examination of a man’s qualifications for the cultivation of land ? — I have, 

19 June 1849. -whenever I had a choice between candidates, insisted upon that. 

343. Which would you rather appoint, a country gentleman or an attorney ? — 

I should never appoint an attorney, unless I was compelled by the want of any 
other competent person. 

344. But in the generality of cases are you compelled to do so? — No; it is 
new to me if the fact be that in the majority of cases they are attorneys ; they do 
not tell me so ; I am not aware of the fact ; that is a question I have asked ; and 
in the few cases where I have been reluctantly obliged to appoint attorneys, they 
assuring me that nobody else could be got, I made them enter into an undertaking 
that they would never practise either at the sessions or otherwise as attorneys for 
the receivers, or derive any profit from it. I mention that to show that we never 
do appoint attorneys if we can help it. 

345. Chairman .] With regard to proceedings on judgments, supposing the 
proceeding by a receiver on judgment were done away with, what remedy 
would you propose to give to the judgment creditor against real property ? — I 
feel great difficulty in answering that question ; I think that the law might be 
altered to disadvantage; I do not know what you can do for the judgment cre- 
ditor ; he has his remedy against the chattels of the debtor, and they are very 
soon disposed of ; then you have his person ; then he takes the benefit of the 
Insolvent Court, and his property passes to the hands of an assignee. I doubt 
whether you would improve the matter much by passing the estates into the 
hands of an assignee in the Insolvent Court. 

346. You referred to difficulties with regard to title. In the case of ad- 
vances made upon property, might it not be more desirable to have them 
secured by specific encumbrances, by way of mortgage ? — I do not see the 
advantage of that, practically. The difference is this : in the case of an encum- 
brance by mortgage, no man enters into it unless the sum be sufficiently con- 
siderable to bear the expense of the investigation of the title deeds and stamp 
duties, and the opinion of counsel, and so forth ; and therefore such transactions 
are generally large transactions. But it must always occur that men may 
only have occasion to borrow small sums of money ; then how are you to secure 
those ? 

347. With regard to the case of a judgment, that being a hovering encum- 
brance over all the property, producing considerable public inconvenience, and 
the remedy by a receiver producing also public mischief, if no other adequate 
remedy can be suggested, would it not be a good course with regard to all loans 
of money, to have them by specific encumbrance, and not by way of judgment? 
— I think that would only add to the expense of the debtor, by the investigation 
of the title, which would go upon the estate. 

348. ° Then would you continue judgments a charge upon the property ?— It is 
a very difficult question. I know the mischief ; but to provide a remedy that 
would not do injustice to the creditor is a very difficult matter. It never 
occurred to my mind till about two days ago, and to devise a remedy I think 
requires great reflection. 

349. Mr. R. B. Osborne.'] But you are of opinion that the present system of 
management is decidedly not beneficial to the inheritor of the estate? — 
Decidedly not. 

350. It is not beneficial to the tenantry? — It is not. 

3.51. Do you think it is beneficial to the creditors altogether? — Unless the 
creditor has given trust to an insolvent debtor, he will in the end get something 
by the present system. 

352. Therefore the only person who has any interest in keeping up the present 
system is the creditor alone? — Yes ; but I might say this in explanation, that if 
you could have a well-working system of district receivers, I think it might be 
a benefit to the tenants. 

353. Should the receiver have power to adopt any other means of enforcing 
payment, except by distress, without the direction of the Master ? — No other. 

354. Have you not two lists, what you call a short list and a long list, when 
they apply for directions? — Yes. 

355. Supposing a receiver to apply to you for directions, and he happens to 
be upon the long list, what time elapses before he obtains those directions ? — 
When I was first appointed I found a very heavy arrear, which I cleared off 

between 



Printed image digitised by the University of Southampton Library Digitisation Unit 




ON RECEIVERS, COURTS OF CHANCERY, &c. (IRELAND). 29 

■between May and August, and for two years my long list was nearly as clear as W. Brooke, Esq. 
my short. — 

356. What time must elapse before the Master can give directions in such a 19 June l8 49 - 
-case ? — Three days. 

357. Is not your office reckoned the fastest of all the Masters’ offices ? — I do 
not know. 

358. Mr. Keogh.'] Do you think that the same delay takes place in the prose- 
cution of business in your office as in others? — I have no means of knowing; 

I know that some of my brethren sit longer than I do ; they give more time. 

For two years my long list was so free from arrears that I could answer a 
question in three days, or at the utmost in a week ; but at this moment I have 
89 causes in arrear, and I am sure I should be five weeks before I could answer 
an application. But when they tell me it is a pressing case, I have said, “ Put 
your statement of facts in the short list,” and I have taken it up in the morning- 
and given a direction as to so much of the case as does not require much time. S 

359. What time elapses in the short list? — Only three days. 

360. And five weeks upon the long list?— It may be five weeks; I am 
struggling to make it less. 

361 . Supposing a tenant should have sold or removed his crop, and left nothing 
upon the land to be distrained upon, what course then is the receiver to adopt ? 

—He tells his story upon the state of facts ; he lays this before me. If he says it 
is a pressing case, I hear it at once. He must tell me upon his oath the quan- 
tity of land the man holds, his yearly rent, and the arrears ; whether he is 
solvent or not, whether certain forms have been gone through to make him 
liable to the receiver’s application, and whether he has made a personal demand 
upon him. All those points must be answered. Then according to the return 
that is made I give directions. If the receiver tells me upon his oath that he is 
a man perfectly well able to pay, and that therefore his non-payment is matter 
of contumacy, I direct an attachment. If he be a man whose solvency is doubtful, 

•and who cannot bear the expense of an attachment, then it is a proceeding 
either at the sessions or in a Court of Common Law. 

362. Can you issue an attachment against a fraudulent tenant unless the re- 
ceiver makes an affidavit? — No, certainly not. 

363. Sir J. Graham.] Did I rightly understand you, that no receiver can dis- 
train for rent until it has been five months* due? — Such is the law, unless the 
Master’s consent be obtained. 

364. You stated that you are desirous, as far as is consistent with what in equity 
is due to the creditor, to soften the hardship of the position of tenants under 
-receivers. Do you think that the shortening the period within which distress 
might take place would be in favour of the tenant? — My opinion would be to 
abolish distress altogether, as a remedy for rent. In Ireland it is the most 
vexatious and mischievous thing which it is possible to conceive : it excites 
malevolence and evil passions ; they have only to replevy, and to give security, 
and it turns out to be useless. It involves the receiver in litigation ; therefore I 
think distress a very bad remedy, and I have seldom encouraged a receiver to 
distrain. 

365. Does your answer as to distress apply generally to the relation between 
landlord and tenant in Ireland? — No; because in other cases the remedy is 
infinitely more valuable. For instance, if you obtain a decree at the sessions for 
a debt, in place of taking the beasts, and impounding them for 14 days, which, 
in the course of the interval, excites all sorts of bitterness, and the people must 
come and feed their cattle, and they combine, at the auction so ns to have what 
they call passive resistance, to have no bidders for them ; if, in place of that, 
you have an execution in the hands of the sheriff, you may immediately sell the 
cattle, and you probably get your money, and there is not so much irritation 
produced. 

366. Are you prepared, without any security which shall ensure better 
receivers, to entrust receivers in Ireland with all the powers of landlords, as to 
arrears of rent ?— 1 could not, under existing circumstances, knowing so little as 
I do about receivers personally, give them more authority than they have, without 
•the sanction of the Master, or some competent authority; I do not know enough 
of them. 

367. Among the reasons for seeking to obtain by a new arrangement security 
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for the appointment of good receivers, would be a desire to entrust such good 
receivers with the great powers oflandlords as to arrears of rent? — Undoubtedly. 

368. If you you were sure of having good receivers you would not hesitate to 
trust the receiver quoad arrears of rent with all the powers of a landlord ? — I 
should not, subject of course to the responsibility of his coining once a year before 
the Court. 

369. You think that the restriction upon the power of the receiver preventing 
his recovering an arrear of rent by distress till after the lapse of five months is 
injurious to the tenantry ? — Indeed I think so, because it makes them feel that 
the debt is not due for five months, and if they then get over the next month they 
find themselves in the unhappy position of owing a year’s rent, when they are 
liable to ejectment for non-payment of rent. 

370. And that particular mode of distress, when it comes, you think is the 
course most injurious to the tenant? — Indeed I think so. 

371. Are the Committee to understand that you would recommend a revision 
of the law which deprives the landlord of the power of distraining upon the grow- 
ing crops? — I am sure it was meant humanely, but my impression is, that it is 
a bad Act ; that it increases the facilities for the evasion of the payment of rent to a 
very considerable degree. The tenant generally looks to the wheat crop as that 
which shall pay the rent for the year. That is a very common mode of arrange- 
ment. Anything that he pays at other parts of the year is trifling, but the bulk 
of the year’s rent is paid out of the wheat crop. If you deprive the landlord of 
the power of securing that crop, you encourage the tenant to commit fraud, and it 
is a temptation which he cannot always resist, especially as other people around 
him say, “ See how well I managed to carry off my crop last year, and see how 
well so and so managed bis.” But if the tenants were aware that that power 
existed it would be seldom necessary to exercise it ; and I really think that to give 
them the temptation is an act of cruelty. 

372. Though it may be an encouragement to fraud, can you point out any 
hardship that is inflicted upon the tenantry by the law, that a distress shall not 
issue except upon crops severed from the ground ? — No, I do not think it in- 
creases the hardship to the tenant, except so far that it is an exceedingly great 
hardship to an Irish tenant to put in his way a temptation to fraud. 

373. May not the fear of this fraud somewhat induce the landlord to look with 
more harshness and more suspicion towards the conduct of his tenant than he 
otherwise would ? — No doubt it may have that effect. I am sure that more 
kindly relations could be established under a good system of management. Many 
years ago I had the management of an estate in the county of Fermanagh, of 
which I was trustee. 1 never put a beast in the pound, and I never brought any 
process of law. They were a very poor tenantry upon the Fermanagh hills, and I 
was enabled to bring them all to pay in four months after the rent became due, 
and that simply by gentle pressure, by urging them and setting before them what 
ail independent man he was who had his rent paid, and what a slave he was who 
owed a year’s rent, and might be turned out by ejectment at any time ; and at the 
end of the time, they told me that they never felt so comfortable as when they 
owed no man anything. 

374. Mr. R. B . Osborne.] The gentle pressure was upon their moral feelings ? — 
Upon their moral feelings. And the influence of a gentleman upon peasantry is 
very great. 

375. Supposing a receiver to make an affidavit that he is unable to effect a 
distress, from the precautions taken by the tenantry, or the lawless state of the 
country, what are his proceedings then ? — In every case where he thinks it advisa- 
ble to take other measures, either attachment or ejectment, he comes to the Master 
with his statement of facts. 

376. The expense of that is charged upon the estate ? — Yes. 

377. Do you consider an attachment to be an efficacious remedy ? — Remark- 
ably so ; till a circumstance look place in the case of Reynolds v. Reynolds, where 
the Chancellor determined that it was doubtful whether the door could be 
broken. That seemed to go through Ireland like wildfire ; they all found out 
that the Court of Chancery would not allow the door to be broken, and it has 
been less efficacious since ; but it has a very great effect ; many have come in ; 
wild and contumacious men have come in to a considerable extent, and paid 
their rent, from fear of an attachment. 

378. Does not it occur that a remedy, such as an attachmen t, which would be 

effectual 
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effectual to the recovery of the rent if promptly applied, may become unavailing w. Brooke, Esq. 

by the time the Master’s directions are obtained? — My experience refers to a — 

time when there was no such delay; it is only very lately that delay has 19 June 1849. 

occurred. The conclusion in the question is just ; if the delay be considerable 

it may lose all its efficacy, but in ordinary circumstances I have always been able 

to do it promptly. I never allow an attachment to issue unless the receiver states 

on oath to me that the tenant is solvent, and able to bear the costs, so that it is 

a case of contumacy. I have repeatedly been entreated to use an attachment as 

a means of indirect ejectment ; but I have thought it an unfair and improper 

use of the power of the Court of Chancery, and I have uniformily refused to 

issue an attachment except against a solvent man, unless in one or two cases 

where the men were ringleaders in mischief and violence. 

379. Then the whole tenor of your observations is, that an attachment is an 
efficacious remedy? — I think highly so. 

380. Mr. Henley .] With reference to the proposed receivers-g-eneral, you have 
expressed your wish to give them the same powers as now are in the Masters; 
how would you allow a creditor, or the owner of the estate, to object to large 
expenditure by the receiver ? — He could always do so in the yearly account, which, 
though it might not prevent what had gone, might restrain him in years to 
come. If the law required that all creditors should know every step that is taken 
beforehand, you could never accomplish that but by the expensive process which 
has been detailed. 

381. That expenditure will defeat the creditor receiving his money? — Yes. 

382. Take, for instance, a judgment, and a receiver appointed against a man 
having a life interest in the estate, an old man ; if the receiver lays out money to 
improve the estate, it would be improving the estate for the benefit of the 
remainder-man, and defeating the creditor of his remedy ? — To a certain extent it 
would. 

383. Would it not be to the whole extent to which the expenditure went? — 

There are many improvements that would give almost instant returns; for 
example, as to the money that is now lent under the Act of Parliament of 1 846, 
the 1,500,000 L put into the hands of the Board of Works is never lent except in 
cases where an officer of the Board of Works certifies that the expenditure will 
almost immediately produce a return of six per cent, upon the outlay. 

384. May it not happen that there may be no increased rent for two years : — 

Yes. 

385. Then in that case it might be a serious diminution of the creditor’s 
remedy? — But it would tell upon the sale. 

386. I am speaking of a man having a life interest ; to that extent would it 
not defeat the creditor’s remedy ? — It would. 

387. What remedy do you propose to enable the creditor to employ to prevent 
such expenditure ? — By allowing him to appear upon the yearly account, and 
object to the class of expenditure, or to the excess of expenditure, and to obtain 
directions from the Master upon a proper case that the receiver shall not go so 
far in future. 

388. You would lock the stable door after the horse is gone ?-r-It strikes me 
that the matter is so important, in the present condition of the country, that the 
creditor ought to be obliged to make a concession for the good of the country. 

The condition of the whole people is at stake. 

389. You propose to take the creditor’s property, and to lay it out, for the 
benefit of the nation, in improving the debtor’s estate? — I would not do it for the 
sake of the debtor, but I would do it for the sake of the improvement of the 
producers of the country. When I consider that almost our only labourers in 
Ireland are agriculturists, I think their condition is of primary importance, and 
that the interests of the creditor and of the debtor, though highly important of 
themselves, are secondary to the condition of that great class. 

390. Are you prepared to go a step further, and to compel the owner of an 
estate not in Chancery, neglecting his estate, to lay out money in the improve- 
ment of his estate, for the benefit of his tenantry ? — That would be a strong 
measure, no doubt. I • am afraid that would interfere with another principle. I 
know that the rights of property are very sacred ; and it would be a very serious 
thing to turn all the proprietors of the country, of a certain class and character, 
into pupils. By the Roman law, I believe, a spendthrift was put under the care 
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of a guardian, like a lunatic, and his property was taken from him. Perhaps 
there are classes of men amongst us that deserve the same considerate treatment, 
but you must draw a line somewhere ; it would be difficult to say what class of 
landlords are to be exempt from this interference 

391. Is it not an interference with the rights of property to take the creditor’s 
money and to spend it in the improvement of an estate which is to go to the 
remainder-man, with whom he has no privity ; is not it as great an interference 
as taking the money of the owner to improve his own estate; how do you dis- 
tinguish between the dealing with the rights of property in those two cases?— 
A creditor seems to me to have no right to anything beyond the net proceeds of 
the estate. I think that an inheritor owes a duty to his tenantry paramount to 
everything else; paramount even to the duty he owes his creditors; and I con- 
ceive that lie has no right to use oppression, to force a man to pay rent when 
perhaps he has but one cow left ; if that cow is taken he must go to gaol ; whereas- 
by sparing him for a time he may again become a respectable and useful member 
of society. To take that cow from him I conceive to be wickedness of the highest 
order ; no man has a right to do it. If the inheritor has no right to do that,°then- 
the creditor should have no right to do it. Therefore every man that lends money 
ought to lend it upon that ground ; he is entitled to all the property that his debtor 
is entitled to, but not more. 

392. You say that the creditor is only entitled to receive the net amount of 
the estate after the deductions incident to its proper management ; how do you 
distinguish between the owner of the estate and the creditor ; why is the owner 
of the estate entitled to receive more than the creditor ? — 1 do not say that it 
would not be a very good thing if you could draw a line between the different 
classes of proprietors, and take the property of spendthrifts, and the property of 
niggard landlords out of their hands, because they abuse it. But, on the other 
hand, it is equally clear that it would be injurious to interfere in that way in the 
case of beneficial and useful landlords. I see no practicable way of drawing 

393. Mr. R. B. Osborne .] In your office, are there many estates in Con- 
naught ?— A great many ; I should think the majority. 

394. Do you find a greater difference in the receivers employed in Connaught 
than in any other part of Ireland ? — I think not. 

395. Is there not in Connaught a wholesale system of agencies, different from 
anything there is in other parts of Ireland ? — I know that there are agents in the- 
county of Mayo that have enormous estates under their care. 

396. Are not the estates in Connaught in a worse condition, agriculturally 
speaking, than in other parts of Ireland ?— So I have always heard. 

397* Do you connect that at all with the character of the receivers appointed? 
— No ; it never occurred to me. 

398. Mr. Veseij.] You stated that you would still leave the minors’ estates- 
undei the jurisdiction of the Court of Cnaucery. Are not the expenses of making 
motions for improvements on minors’ estates, as great as they are upon estates- 
under creditors ? — Quite as great. 

399. Are you aware that many persons have abstained from applying for pro- 
tection from the Court of Chancery on minors’ estates, for fear of the costs under 
that system ? I know that they have. I also know that some of those persons, 
who are most conversant with the Court of Chancery, have directed in their wills, 
that their children should be placed under the Court of Chancery, on account of 
the protection it affords. A most eminent person, a Judge in our Courts, told me- 
the other day that he had in his will directed that his children should be placed 
under the Court of Chancery. I remember the late Master Ball told me the 
same thing. 

400. Are you aware of any estates that have abstained from soliciting the 
protection of the Court of Chancery for assistance? — Yes. 

401. Do you think that if the costs were less in making motions for iraprove- 
ments on minois estates more improvements would be effected on those estates? 

JNIo. 1 do not think they are much deterred by the costs. Few minors are 
made wards of Court unless they have considerable property, and when they, 
have a fund in bank accumulating from year to year I do not think it is an. 
objection. 

402. Mr. Hamilton.] Supposing a tenant on an estate under a receiver feels. 

himself 
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himself aggrieved by any act of tile; receiver, what practical redress has he?— 
that is a difficult thing; it is one of the great deficiencies of the system, and it 
requires improvement. I have often felt a great deficiency of power. Properly 
speaking, he has no means of acting but by presenting a petition to the Court' ■ 
but the expense is so serious that the Masters have endeavoured rather to admit 
them without that; and hardly a day passes that I do not get letters from 
tenants which I immediately transmit to the receiver, requesting him to let me 
know what lie lias to say about it ; but I feel it is a very incomplete system, and I 
am anxious that there should be something of a central authority that should look 
into cases of that sort. 

403. Supposing the receiver has exacted glove-money or fines, or any of the 
various exactions that we know take place in some parts of Ireland by receivers, 
what course can the tenant take to set himself right ?— Generally they write a 
letter either to the Lord Chancellor, or to the Master in the cause ; but I never 
heard of a complaint of that nature .for that sort of thing. The parties would 
keep it to themselves; I have sometimes suspected, but I never could brin« to 
proof, one single instance of money given to a receiver for his interference or°his 
favour it they are oppressed, if they think that their account is not fairly taken, 
or it they think that undue partiality has been shown in giving land to a neigh- 
bour, they write a letter to the Lord Chancellor, or the '"Master, and then the 
receiver is written to, and lie is required to make an explanation. 

404. Then the explanation rests entirely with the receiver, the man who may 
be accused r That would depend upon circumstances. One acquires by practice 
a sort of tact 111 such matters. If the receiver make a very clear case of it, 
nothing more is done ; but if there are circumstances which appear to form a 
ground for further inquiry, I should require, a statement of facts to be put in by 
the receiver, and notice is given to the tenant that if he attends he will be heard : 
and whenever the tenant, either in person or by his solicitor, comes before me 
and states the facts, he is listened to, and the case is fully heard. 

405- Have you any power of directing a local inquiry?— The power of the 
Masters is hardly restrained, for nobody thinks of interfering with it : but pro- 
perly speaking, they can direct it only through the receiver, who is their officer. 

1 have myself, in some cases, in a minor case or a lunatic case, where I harl no 
one to look to but the officer of the Court, written to some person in the neigh- 
bourhood. But that was not so much in the management of finance as in the 
management of the person of the lunatic. I have written to the clergyman of the 
parish, and asked him to report to me what he thought of the treatment of the 
lunatic. 

406. In ordinary cases, if the tenant feels himself aggrieved, and if the tenant 
writes to complain to the landlord, the landlord may satisfy himself of the iust- 
nC m, ot 1 com pl aint > but no such power exists with reference to the receiver? 
— there does not. 

407. When the receivers settle their accounts, do you make any inquiry as to 
whether the covenants which are contained in the leases are observed by the 
tenants ; is that a part of the duty of tile Master?— It is not the practice; tile 
receiver often bas none of the leases in his possession. The inheritor seems to 
set tnrnseli against the production of the leases, or giving the smallest assistance 
to the Court ; the receiver is left wholly in the dark as to the leases, anti it is often 
very difficult to find out how the tenants hold. 

408. You have stated that a large proportion of Ireland is under receivers, 
supposing the leases, with reference to that property, contain covenants against 
sub-division, do the Masters practically take any means to ascertain whether sub- 
division is prevented, ill conformity with those covenants ?— No, they do not. 

409. So that sub-division may go on upon those properties without any means 
being taken to prevent it r — It may, and has done, to a very considerable extent, 
i am sure that a clause against sub-letting ought to be in every Chancery lease. 

410. Sir J. Graham .] Is not it in the power of the Court to direct that there 

should be a clause to that effect ?— Most clearly; for Sir Edward Sugden directed 
that a clause should be inserted for the proper husbandlike management of the 
estate. e 

411. That would be a security against three or four corn crops running?— It 
would be, as far as the covenants would go. 

412. Mr. Keogh.] Have you ever known those covenants enforced ?— No, 

never. ’ 

°- 8 3 - E 4 , 3 . Sir- 



IV. Brooke, Esq. 
19 June 1849. 
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413. Sir J. Graham.] Do you think that in consequence of the receivers not 
exercising the same care over the management of estates that the agents of resi- 
dent proprietors do, this large surface of Ireland under receivers is rapidly dete- 
riorating in its productive powers, from exhaustion by over-cropping ? — I have no 
doubt that is the case. 

414. Consequently a very large area is constantly becoming poorer and poorer ? 
— It is becoming poorer and poorer ; and to the extent of many thousands of 
acres there is no crop upon it at this moment. 



Jovis, 21° die Junii , 1849. 
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JOSEPH NAPIER, Esq., in the Chair. 



The Right Hon. Sir Edward B. Sugden, called in ; and Examined. 

4i5- Chairman.] YOU were Lord Chancellor of Ireland ? — I was. 

416. During the time that you were Lord Chancellor of Ireland, was your 
attention much directed to the management of estates under the Court of 
Chancery ? — Mv attention was very much directed to the operation of judgments, 
and also to the operation of receivers under judgments, and generally to the 
management of estates under the Court of Chancery. 
t 41 7; Y ou introduced a good many important changes in the proceedings of the 
Court r — Yes, I did. The second time, when I went to Ireland, I found 
judgments very much increasing in number, and of course that had been occasioned 
by the Sheriffs Act ; and the question arose, which it was necessary to decide, 
whether it was necessary to make every judgment creditor a party to a suit in 
relation to the sale of the estate. As that was a question of very great importance 
to Ireland, I begged to have the assistance of the then Lord Chief Justice, and 
the then Master of the Rolls ; and the question was fully argued, and they deli- 
vered their opinion in open Court, in which I concurred with them, that every 
judgment creditor was a necessary party to such a suit. The consequence of 
that was truly alarming, and therefore I immediately, with the concurrence of the 
Master of the Rolls, introduced a new rule, which very much lessened the evil, 
by rendering it not necessary, except under peculiar circumstances, to make all 
the judgment creditors parties to such a suit. 

418. You are aware of the Act of Parliament which we call the O’Loghlen Act, 
w hich gave the power to the Court, on the application of a judgment creditor, to 
appoint a receiver over a property ? — Yes. 

419. Do you consider that, under the true construction of that Act, it was 
imperative iipon the Court, on the application of a judgment creditor, to grant a 
receiver .■ Certainly ; the Lord Chancellor makes conditional orders for receivers ; 
he has no power except ministerial, and every morning, when I was Chancellor, 

• co , nc ^ ona * or ders for receivers upon statements properly verified by 
affidavits; the Chancellor has no power whatever to withhold the receiver; it 
goes as of course. 

420. It was in the nature, in fact, of a statutory execution? — Undoubtedly ; 

it was m lieu of the old remedy, very much enlarged, and I was going to sav, 
very unwisely accelerated. 0 0 J 

421. Do you conceive that the operation of that Act in compelling the Court 
to grant receivers in cases of judgments was injurious to the public interests ? — 

I never 
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I never had the least doubt of it, and I did all I could to correct the evil arising Right Hon. 
out of the multiplicity of judgments; for example, when in this country I was Sir E. B. Sugden. 

instrumental to the passing of the Act of Parliament which brought together for 

the first time into one office, the Queen’s Bench Office, all judgments of every 21 June 1849. 
sort, Crown debts, lis pendens, and other things ; instead of having to search in 
a number of different offices, I brought all the judgments, &c. into one office, and 
a small fee was paid ; that is in full operation now. And with reference to England, 
where judgments are not, as in Ireland, considered the common assurance of the 
country, and where receivers cannot be obtained upon judgments as they can be in 
Ireland upon petition, I introduced a clause, which was passed, that every judg- 
ment in England and every Crown bond also, should be re-registered every five 
years if it was intended to operate against purchasers and mortgagees or creditors. 

That lessened the evil in this country very much ; instead of having to go back 
for many years, and having to search in a dozen different courts, you go into one 
court and pay half-a-crown for searching one book which contains all the regis- 
ters. When I returned to Ireland my desire was to assimilate the law in Ireland 
to the law in England, and believing this law to be even more necessary in 
Ireland than it was in England, I prepared a Bill of the same nature as the Bill 
which had been passed with reference to England, applying it to Ireland, and 
introducing the same clause requiring re-registration every five years. There 
was a convulsion almost in the country ; the solicitors in a body resisted the 
measure, and prevailed upon their clients to believe that it was a great infringe- 
ment upon their rights, and would be the destruction of securities in Ireland ; the 
Bill came as far as the House of Commons, and then I was under the necessity 
of giving it up. I subsequently got a similar Bill passed without that clause, but 
with a mitigated clause that parties should register every 20 years ; so that in 
Ireland, where the evil is far greater, forty-fold probably greater than it is in 
England, parties may keep their judgments alive, without taking any step to indi- 
cate their intention to enforce them against purchasers and mortgagees or creditors, 
for 20 years. In England nobody objected to being put under re-registration 
every five years. Where a party has been paid off or his claim has been satis- 
fied, and he does not desire a lien against the estate, he does not re-register ; but 
if the party wishes to bind a purchaser he ought to show by re-registering his 
judgment that he wishes to keep it alive as a lien still existing; and in England, 
as I have already mentioned, the parties re-register every five years. 

422. Sir J. Graham .] Sir Michael O’Loghlen’s Act, with regard to judgments 
in Ireland, is not the only legislative enactment which has recently passed 
upon the subject ; we have heard of Mr. Pigot’s Act; did not that Act extend 
the operation of the law of judgments ill Ireland ? — That Act was, in point of 
fact, nearly a copy of the English Act of the 1st & 2d of the Queen, which had 
extended very largely the operation of judgments ; their operation was extended 
from the moiety of the estate to the entirety of the estate, and their binding power 
was also extended to many descriptions of property which never before that Act 
could have been reached by a judgment ; but so far as the Legislature gave 
additional privileges to the judgment creditor, the wording of the Act made it 
necessary to go into equity to give it effect in many cases. Blit the Act very 
unwisely, I think, declared that every judgment creditor should be considered to 
have a charge precisely the same as if the person against whom the judgment 
was recovered had executed an actual agreement to charge his land with the 
amount of the judgment., and that was extended so as to operate on a general 
power. But the Legislature provided that so far as that additional security was 
given, the creditor should not be at liberty to resort to a court of equity to give 
force to it till the expiration of a year. So that they did not allow a judgment 
creditor, the moment lie got his judgment, to go at once under this new power, 
and seize all the property. Mr. P~igot’s Act, the 3d & 4th of the Queen in 
Ireland, was in point of fact all but a copy of the English Act, but with this 
important addition : it not only referred to the power in the Sheriffs’ Act to 
appoint receivers on behalf of judgment creditors, but it extended that power 
to all the additional properties which had been included in the English Act, 
and in like manner in this Irish Act ; and rather inconsistently, I must sav, the 
framers introduced the clause postponing the right for a year, which is in the 
English Act. Now under the English Act, where a judgment creditor could not 
obtain a receiver by petition, and where this new power could not be exercised 
except after a year, it was evidently intended to give the landowner a little time 

0.83. e 2 » to 
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Right Ron. to look round him, and to prevent butchers and bakers from snatching a judgment 
Sir E. B. Sugden. and fixing it upon the estate ; but in Ireland it would scarcely have any operation, 
■ because the Sheriffs’ Act had already given the power over the whole property. 

m June 1S49. was before liable, and a judgment creditor could, notwithstanding the late Act, 
obtain a receiver in a very short time. It was, therefore, of very little importance 
in Ireland, though of very great importance in the English Act. 

423. Leasehold property, which is very extensive in Ireland, especially colle- 
giate and chapter property, until the passing of Mr. Pigot’s Act, did not fall under 
the operation of the law of judgment creditors ? — Yes, all leasehold estates were 
bound by judgments before Mr. Pigot’s Act ; a fieri facias would issue against 
them on judgments. 

424. You have stated that you do not think the provisions of Sir Michael 
O’Loghlen’s Act judicious. Do you entertain the same opinion conjointly with 
that Act of the provisions of Mr. Pigot’s Act ? — I think that taking that law as 
it now stands in Ireland, it is mischievous to everybody. It leads "to the rapid 
accumulation of judgments on estates, which are treated as permanent debts, and 
for which receivers may be obtained at once ; and these charges prevent the 
owner from selling his estate to advantage, and constantly occasion litigation, with 
heavy costs. 

42.5. You mentioned a considerable extension of the effect given to judgments 
in the law of England, by the alteration which took place in the 1st & 2d 
of the Queen. Can you point out to the Committee the difference now existing 
in the law of England, with respect to judgments so extended, as contrasted with 
the law of Ireland under Sir Michael O’Loghlen’s and Mr. Pigot’s Acts conjointly? 
— I do not apprehend that there is any difference as to the property which they 
bind ; the question is not to the extent of the right to bind any species of property, 
but the difficulty arises from different remedies being given in the two cases. 

42b. Practically judgments are in much more general operation in Ireland 
than they are at present in England ? — From an early period judgments in Ireland 
have been considered as a common assurance, and a great misfortune it has been 
to the country ; it was a very common thing before the Sheriffs’ Act and before 
Mr. Pigot’s Act, for an old judgment — 60 or 70 years old — to be settled by the 
person entitled to it upon his wife and children as a permanent security, with 
which he was perfectly satisfied; the family could ultimately hardly escape 
being involved in an equity suit. 

427. Have you ever considered the question whether the penal laws as existing 
in Ireland, with respect to real property, and the restricted rights of real property 
as originally enjoyed by members of the Roman Catholic religion, accelerated the 
action of judgments and that particular mode of obtaining security ? — I do not 
apprehend they did, but I do not mean to speak with any confidence upon that 
point. 

42b. Whatever may have been the cause, the fact still remains, that practically 
judgments have been used from early times much more extensively in Ireland 
than in England ? — Yes, so as to be considered, in their own expression, a com- 
mon assurance of the country. 

429. Are judgments assignable in England as they are in Ireland ? — Certainly 
not; they are assignable undoubtedly, but the assignment has not a legal operation. 
In Ireland judgments were made assignable as early as the Act of the 9th of 
George the 2d. One object evidently of that Act was to secure purchasers, for 
the Act recites that it was common to assign judgments upon purchases. If you 
bought an estate, you would take an assignment of the judgment against that 
estate in order to secure you, and you would have the legal interest by such an 
assignment; the assignee under that Act and the later Act of the 25th of the same 
King, is placed in the same situation exactly as the conusee of the judgment. 

430. Then there is that distinction between the law of the two countries } — 
There is that distinction. 

431. Is that distinction with respect to the public good in your opinion in 
favour of the law in Ireland as it stands, or in favour of the law of England, with 
respect to judgments r — If I were to answer that as an abstract question, I should 
say that the rule in Ireland is the right one under which you may legally dispose 
of your whole benficial interest in the property ; it is only by a strictness of the old 
law that you are prevented from exercising the usual rights of property over that 
subject; and therefore as an abstract question, I should say that the law of 
It eland is a reasonable one, and that the law of England requires a remedy. 

But 
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But if I were to he asked whether it is a desirable law for Ireland, I should say Right Hen. 
that it has increased the mischief considerably as regards judgments, which ought Sir Svgden. 

in my opinion to be discouraged, but which are used almost like common bills of 

exchange, and that has led to a great many of the difficulties of the landed 21 June lS49 * 
interest in Ireland. 

432. We have been told, that for small debts due to tradesmen, it is a growing 
practice in Ireland to give judgments?— Not only at this time, but when I was 
in Ireland, it gave me pain to discover that practice. I had every day to make a 
good many orders in chamber; I believe I may safely say that 1 had hardly ever 
occasion to sign petitions which did not include petitions for receivers upon judg- 
ments, and for the smallest sums. 

433. Though the law of England, as extended, is very similar to the law of 
Ireland, the practice under it has not arisen to the extent, or anything like the 
extent, that prevails in Ireland ? — Certainly not. I am not aware of there being 
any evil arising out of the law in England. Perhaps I maybe allowed to observe 
that the truth is, some of the landed proprietors in Ireland require a little protec- 
tion, they are so careless about their property and their money. Before I left 
Ireland, one or two instances struck me very much. Under the Tithe Commutation 
Act the Court appoints a receiver (if the occupier is not liable to the payment), if 
the tithe-rent charge is 31 days in arrear. I have, as Chancellor, signed orders 
for receivers under that Act, in one case for 4/., and in another case for 5 1. only ; 
it is a sort of insanity on the part of the owner ; for the moment that order is 
signed it entails an expense of 30/. or 40/. for putting a receiver upon the pro- 
perty for a debt of 5 L 

434. The effect of judgments both in England and in Ireland is to cause a lien 
on the Avhole of the real property of the owner ? — It is. 

435. On the whole, do you approve of that principle, that the judgment shall 
not attach to any particular portion of the property, but that it shall override the 
whole, however small the amount of the judgment may be '! — I think it is too 
late to alter the law of England as to judgments, where it has been carried so far. 

I think as the law' stood before the 1st and 2d of the Queen, the law of England 
intended to affect only a portion of the property, for it gave execution only 
against the moiety; and the Legislature have gone on extending it not wisely, 

I think ; but still you cannot now alter the law of England as regards the general 
operation ; the 2d of the Queen requiring a registration in the first instance, and 
a registration every five years, reduces to nothing the clanger to purchasers, 
mortgagees and creditors, which is one m-eat point to look to. 

436. It has been represented to the Committee that the operation of the regis- 
tration of judgments is this : that it gives facilities to owners of real property in 
borrowing, and makes judgments a valid security almost up to the full amount of 
the property, while it is a great impediment to the sale of the property ; is that 
your view of the operation of the registration ? — You are asking me a question 
of great extent. Many people think, and I myself have thought, that as far as 
regarded judgments and Crown debts, and lis pendens, that it is necessary to 
have a register to secure purchasers. I am responsible for that Act ; but I have 
always opposed a general register, for very different reasons ; I think it would 
be a great expense imposed upon the country. If country gentlemen would 
estimate what it would cost for a year, I think they would find that it is an 
immense burden imposed upon the public for which there is no corresponding 
benefit. I hear it said, “ Go and register in full.” That is not the evil ; there 
has never been any want of knowledge of the contents where there is a register. 

The Registration Act goes upon a very different principle ; that is, not to disclose 
more than is necessary, and not to tell to the whole world all my concerns, because 
I have executed a deed of a peculiar nature ; for .you can never keep people out of 
the Register Office. It used to be said that people would not go there ; do they, 
it was asked, go as 10 wills ? We find that they do go as to wills ; one reads every 
week in the newspapers the gifts by will of men of whom you have heard and of 
whom you have not heard, if they happened to have any property. And that 
would be the case with deeds, if you gave them in full to the registry : their 
contents would be furnished ready for everybody’s breakfast table in the morning. 

The Registration Act has not the operation that people think it has ; the Regis- 
tration Act never comes into operation till there is a conflict between bond fide 
parties of whom the one must suffer. It has not the merit, except indirectly, 
of saving anybody ; but if a man has notice of a registered deed he is bound 
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Right Hon. by it ; but if a person has not registered his deed, though it may be by the care- 
Sir E. B. Svgden. lessness of the attorney (I have known cases in the course of my experience 

in which attorneys’ clerks have put the fees in their pockets and have not regis- 

21 June 1849. tered deeds at all, though they have been regularly charged for), the man’s estate 
may be lost. A general register would not improve any man’s title to his estate, 
but I will not enter further into that. But in answer to your question, I should 
say that if you are to consider it an evil that the owner may encumber his pro- 
perty to the whole extent of its value, then of course the more you enable a man 
to make a good title the more surely you lead to that conclusion ; but the same 
thing that would enable him to encumber the estate, would enable him to sell it 
if the rules were properly carried out : however, as the law stands, I think that 
judgments in Ireland have the operation represented to the Committee. 

437. You stated that the owners of real property in Ireland, from the peculiar 
circumstances of the country, should, as far as possible, by law be guarded from 
their own improvidence ; the question I put was, considering the practice in 
England as to charging land, which is generally by mortgage, attended with 
peculiar difficulties; and, considering the facility that exists in Ireland for 
charging land by means of assigning judgments, whether the policy of the law 
in Ireland does , not rather contravene that which you believe is desirable as a 
protection against the improvidence of owners? — My answer to that is, I think 
it 4.oes. 

438. You have said that, whether wisely or not, we have gone too far in esta- 
blishing the effects of judgments in both countries to recede. Having given 
that answer generally, what would you say to a revision of the law in Ireland, 
especially with respect to judgments being made assignable, and the effect of 
Sir Michael O’Loghlen’s Act more particularly?—! think it would not be ad- 
visable to take away the power of assigning judgments, though it may be open 
to abuse, because now judgments have become almost as universal as bills of 
exchange. I can imagine now a small tradesman getting a judgment for a mere 
household debt, and then assigning it to another person, in order to avoid the 
odium of getting a receiver over his customer’s property. I think that not at 
all desirable, but that is the custom of the country generally. It is very desira- 
ble, in my opinion, that the law of Ireland should be altered in this respect; it 
might perhaps be considered a strong measure to take away receivers upon 
petitions altogether ; but I should have no hesitation, if I had the power, in very 
much limiting the operation of the Sheriffs’ Act and the subsequent Acts, and in 
placing judgments in Ireland more upon the footing on which they stand in 
England ; for example, if I had the power, I should not hesitate to limit the 
amount ol money for which a judgment should bind the property, so as to give 
a right to a receiver under those Acts; that is, I would take some reasonable sum 
as a proper subject for a judgment and receiver, considering the expense attending 
such a proceeding; but as regards smaller sums, I would leave the creditor to 
his common law remedies, and to that credit upon which he no doubt relied when 
he furnished the matters in his trade. If that line were drawn, and another pro- 
vision were introduced into the law, that no judgment creditor should have a 
receiver until after a certain period from the time of his obtaining judgment, I 
think the evil would be very much struck at without alarming, which one would 
be very unwilling to do, the people in Ireland at the change in a law which they 
seem to be very much attached to. 

439- Would you limit the period to a year r — I should say that that was a very 
fit period ; it gives a man a little time to look round him, and to provide for the 
payment of small demands, or even of larger demands ; fur it is to be recollected 
that this system of a receiver on petition is a great boon to the creditor ; it is 
beyond what the old law gives him ; it is a pure creature of statute ; and 
therefore, it there are evils attending it they may be, of course, remedied or altered 
by statute. 

440. If the line were drawn as you propose, with regard to the amount, would 
a judgment below a certain amount affect the realty ? — Yes. 

441. But the remedy of a receiver would not exist in that case? — No ; and it 
would be no hardship upon the creditor that I am aware of ; he would not have 
the remedy, which I think he ought never to have had, of obtaining, a receiver 
upon petition, but he would be in the same situation as a creditor in this country 
would be in. 

442. Is there any limit in England with respect to judgments ? — No. 

443. But 
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443. But can the judgment creditor apply for a receiver in England ?— No ; he Right Hon. 

cannot obtain a receiver in this way in England ; there is no similar appointment Si r E. B. Sugde n , 
of receivers in England upon judgments. ’ a ~ 

444. That takes place in Ireland under Sir Michael O’Loghlens Act?— It 31 Jun 49 ‘ 
takes place under the Sheriffs’ Act, extended by the Acts of the 3d and 4th of 

the Queen. . . 

445. Considering the present unhappy circumstances of Ireland, and the exten- 
sive use of this power of charging land, with its present accompaniments, would 
there be. danger in making a change of the law at this juncture? — On the con- 
trary, I think this is the very moment at which to do it. As far as estates are so 
encumbered that the present owners cannot retain them, you are now attempting 
to introduce new blood or new life into Ireland, and it is therefore the precise 
moment, as it appears to me, at which to introduce a measure of that sort. 

446. The general outline of the law with regard to judgments in Ireland you 
would leave unchanged? — Yes, I would. 

447. And you object to extending to England a practice which does not now 
exist here? — Yes. 

448. The practice being established in Ireland, though cL priori you may not 
consider it a desirable practice, would you leave it untouched? — Certainly ; I think 
it would revolt the whole feeling of Ireland, which ought to he kept studiously 
in view and held sacred, as far as it possible to do so ; I would do nothing to 
outrage the feeling of the people of Ireland in that respect, for I am sure such a 
change would create universal alarm in the country. When a suit is instituted 
to sell an estate which is encumbered, by a judgment creditor or mortgagee, 
they have a habit of making every person a party to the suit who is a 
necessary party to the conveyance ; that is not the case here in England ; you 
bring the parties who have the title into court, and you do not bring other parties 
into court; you have them ready to join in the conveyance, but you keep them 
out of the suit, and when the purchaser is entitled to a conveyance those parties 
come forward and execute it. I will mention the case of a lady in this country 
who was with a medical man under restraint : she died ; she was entitled to a 
rent-charge upon several estates in Ireland, and there were three years’ arrears; 
this medical gentleman (I have no fault to lind with him) took out an adminis- 
tration to this lady, who had been his patient ; he filed a bill in Ireland to make 
wood his charge ; there were only three years’ arrears of rent-charge to collect, 
and the charge for searches preparatory to filing the bill in order to ascertain the 
proper parties to the suit was 720 1. ; I disallowed a great portion of it, but it was 
done under great advice ; under the new rules that abuse could not occur again, 
because now solicitors in Ireland are paid, which they very much complained of, 
according to their labour ; I do not know what such a case .might cost now, but 
I should imagine that 20 1 . or 30 1. would be the payment. I state this to show 
what great expenses have heretofore been incurred in selling an encumbered estate 
in Ireland. 

449. Does the multiplication of parties to a suit which you have mentioned, 
and which is attended with great expense, arise out of the state of the law, or is 
the remedy for that evil within the purview of the rules of the Court? — The 
Chancellor in Ireland has very great power under Acts of Parliament. I have 
exercised that power to a very great extent, and even to a diminution of the 
revenue of the country ; I could give an example. There was in Ireland, and 
which prevails still in England, the abuse (for I cannot call it anything else) of 
hourly warrants before the Master ; a cause lasted for six or seven years in the 
Master’s office ; the parties met for an hour, and when they met again at the end 
of a week or a fortnight, you found that half of the time was always lost in con- 
sidering what had been discussed or decided upon at the previous meeting, and so 
the cause went on from year to year. In Ireland there was a difficulty in altering 
that., because there was a stamp duty upon every hourly warrant, and that went to 
the Consolidated Fund ; but I found that I had power to alter that system, and 
consequently I made a rule that there should be no hourly warrants, but that there 
should be one warrant for a cause unless the Master directed an additional one, 
and that every cause should be heard straight through. The consequence was, 
that instead of there being scores of warrants in causes there were only two or 
three, and instead of there being meetings which, for example, in one case had 
lasted six years, I found that after the new rule had come out the whole matter was 
disposed of in three days. 
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450. The evil of hourly warrants under the power of the Great Seal, when held 
by you, was corrected in Ireland, but the evil still exists in England ?— Yes ; and. 
it was much more difficult to correct it in Ireland, for the reason I have stated, 
viz., that there was a certain revenue derived from the hourly warrants. 

451. After the remedies which have been applied to the registration in Ireland, 
have you anything to suggest upon the subject of receivers ? — I am not prepared, 
to give any advice upon the subject of receivers, but I have no doubt it wants 
some correction. 

452. Then we are to understand that, on the whole, the law as regards re- 
eeivers you would maintain ? — Yes. 

453. And the law with respect to judgments you would alter to the limited extent 
yon have described in the former part of your evidence, and you think the present 
moment opportune for making that alteration? — Yes. 

454-. Chairman.] When you mentioned that you would, for judgment above 
a certain amount, grant receivers, would you still render it obligatory on the 
Court to grant receivers, or would you leave it optional with the Court to grant 
receivers or not, according to their discretion?— I think the Court ought to have 
no option. The granting receivers ought to be a ministerial act merely. The 
duty of the Court should be merely to see that the party applying is entitled to 
the remedy which he seeks ; otherwise one Chancellor would give a receiver, 
and another Chancellor would not do so ; and expense would be incurred, and 
nobody would be sure what the remedy was. 

455. Have you thought of the limit that you would propose as to the amounts 
ot the judgments for which receivers should be granted?— I cannot say that I 
have seriously thought about it, but I should have no difficulty in stopping at 
ioo f I should be inclined to take even a higher sum. 

456. You would not allow a receiver for any sum lower than 100/.? No; 

and that would stop many cases from going to judgment or to a receiver. 

457- With reference to the number of receivers that have been appointed, is it 
your opinion that that it a great evil ? — Undoubtedly; the evils are so great that 
no country can prosper under them ; I cannot conceive any greater evils. The 
hrst effect is to sever the relation of landlord and tenant ; the receiver is not the 
landlord, and the consequence is that the receiver of course has nothing to look 
to.but to get the rent, in order both to get his poundage and to keep himself ri<*ht 
with the Court and the creditor. There has been a great misapprehension in The 
public mind as to the power of the Court of Chancery over receivers. In the 
case of the estates of minors and lunatics, the Court has perfect power; and I 
have dealt with lunatics' estates just in the same way as I would have dealt with 
5°^ jj W j e£ ! ate ’ dle c . ase a P eer wbo was a lunatic living on his own estate 
1 added a large sum to his allowance on my own motion, in order that, as he was 
hving upon the estate, he might be able to live as the landlord, and fulfil the duty, 
of landlord to his tenants. The Court has the power to act as it thinks proper to 
any extent in these cases ; but in cases of judgment creditors and mortgagees, it 
is said there is no money laid out in repairs, or in favour of the tenants ; of° course 
there is not, because the Court has no power; the creditor does not care one 
ai thing about the estate ; he looks upon it merely as a security for his debt and 
he does not care whether the farms are dilapidated, or whether the land is out of 
heart. He says, “I will have every shilling of my debt out of the estate.” Now 
L would correct that at once ; in my opinion if an estate is brought under the 
dominion of the Court for the benefit of creditors, public necessity demands that 
if you make the Court as it were the master of the estate for the time, you should 

uVi a , ih r R° wer whlch belon g s to an owner; and therefore I 

should feel no difficulty, if I had the power, in making a law which should give to 

rJTt- a P ? W ?i r ’ t0 be exe / cised of course according to its judicial discretion* 
rnfdvl, o ° n a ° n he estates ° f encunibran cers generally as to their management, 
.u ivauon and allowances, and so forth, in the same way as the Court would do 
with the estates of minors or of lunatics. 

458. Sir J Graham .] You have described two classes of estates ; the estates 
ot minors and lunatics on the one hand, and the estates placed under the mana<r e - 
uLer*.?. 0 * 11 ? °“ b ? ha . If of creditors on the other. Does that classificatkm 
Lit!”” Tt f te j° r 1S 11 a dlstlnctlon drawn by the courts on principles of 
ThA It depends upon no statute ; it depends upon the rights of property. 
The Chancellor represents the minor and represents the lunatic. Of course I 
must not be understood as going too far ; if that power which I suggest were to. 

be 
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be given to-morrow to the Chancellor, he could not do, and ought not to do in a Right Hon. 
creditor’s suit, what he might and ought to do in a minor’s suit, because in a Sir E. R. Sngden. 
minor’s suit there is no opposing interest. But all that I would propose is to give ' 

the Chancellor power to do wlvat is just as between the owner of the estate and 
the tenants, as tar as the public interest goes, in relation to the cultivation of the 
property. *But the distinction between the two cases depends upon the rights ot 
property ; the creditor or the mortgagee does not lose his rights ; in point of fact, 
he goes into a court of equity to enforce those rights ; and if he chooses to say, 

“ I will not allow the rents to be applied to the repair of farmhouses, but I will 
have them applied to the payment of my debt,” he has a right to say so. 

459. Practically you regarded yourself as standing with regard to the minor 
in loco parentis, and with regard to the lunatic as standing as guardian discharg- 
ing the duties of the owner ? — Yes. 

460. Is the discharge of the duty of the Chancellor in that case recognised by 
statute, or is it founded upon the principles of equity and usage ?- It depends 
upon this, that representing, as the Chancellor does, in each case the Crown, and 
of course having the paternal authority, he comes in as guardian, and he does what 
is just and right with regard to the person entitled to the property. 

461. Admitting your reasoning with respect to the policy of the Chancellor 
having a more liberal management of property brought into Court on behalf of 
creditors, would it be necessary for the first time by statute to interfere to point 
out the more liberal management which you would desire for the public good ?-— 

Yes, it would. i 

462. There is no precedent as yet for it? — No, there is not ; 1 never did it 
while 1 was in Ireland ; I did not feel I was authorized to do it. 

463. Without statutory intervention no Chancellor would feel himself autho- 
rized to do so?— No, he would not; he would be interfering with the rights of 



property. . . . . . , 

464. That interference would be justified, in your opinion, in Ireland by the 
peculiar circumstances of thut country ? — I think so. 

465. What you would desire would be that the Lord Chancellor m Ire- 
land should exercise the same power in reference to the property under his 
direction on account of debts which he now exercises, and which yon exercised 
with regard to the property of minors and lunatics? — Yes; but always bearing 
in mind the different nature, as I have already explained, of die properties and 
of the rights of parlies ; in the one case there is no conflict, and ill the other 
there is ; the creditor desires to have all the rent to pay his debt. 

466. Take the case of drainage on an extensive scale as necessary for the perma- 

nent improvement of an estate ; "suppose that the tenants are willing to make drains 
if a main drain is brought up at the expense of the owner, in the case of a minor 
or a lunatic, according to your practice you would give your consent?— It would 
be quite of course. , ... , 

4G7. Apply that case to property held under the Court on behalf of creditors . 

I should say that even if the power which I have suggested were given to the 

Lord Chancellor, he would not exercise it ill such a case, because in the first 
place what you have to attempt, if you are to do any good in the matter under 
judgments, is not to treat ihem as permanent, lasting, anil perpetual securities, 
but° to let them be made use of as securities tor debts which are to be paid and 
satisfied ; and in the next place I would prevent the Court of Chancery from 
.taking possession of estates without some assignable limit, for the Court of Chan- 
cery is not the place, and never can be made the place, for the management of 
the property of the country. ■ . . 

468. Taking things as they are in Ireland, and bearing m mind the immense 
extent to which that form of security has. gone in Ireland, can we venture to hope 
that there will be a speedy termination to those charges ?— I think there is no 
reason why judgments should be got rid of in Ireland. I do not desire that, if 
they could be brought to operate as they do in England, within reasonable limits. 
I do not propose to take away the power of judgment creditors in Ireland ; but, 
without the slightest hesitation, I would put them under the same restriction as 
judgment creditors are under in England. I would enact that the judgments 
should be re-registered every five years, as in England. I would give the power 
to the Chancellor, to be exercised with judicial discretion, to act in the manage- 
ment of the estate for the benefit of all parties, 'though the parties were encum- 
brancers. •■■■,. . _ 

0.83. ? As 



Printed image digitised by the University of Southampton Library Digitisation Unit 




42 MINUTES OF EVIDENCE taken before SELECT COMMITTEE 

Right Hon. 469. As I understand you, if the law were altered as you have suggested, 
Sir E. B. Sugden. enlarging the power of the Chancellor with regard to property under his direc- 
j ““ tion on behalf of creditors, you would not give the power of making improve- 
1 ‘ une 1 ments, such as in the case I put? — Certainly not ; because you are speaking 
there of great permanent and expensive improvements of the estate, and it is not 
in the nature of the security to permit that to be done. When a bill is filed by 
a judgment creditor, the man wants his money. Supposing I have a judgment 
debt or a mortgage debt of 5,000 /., and I file a bill, and before I can get a sale 
directed by the Court the owner applied to have a great work of drainage carried 
out, I should have very great reason to complain if 3,000/. or 4,000/. were taken 
to execute that improvement before my debt was paid. 

470. Therefore you conceive that the estate could not, even under the extended 
power you suggest, be improved ? — No ; and on no encumbered estate, which does 
not in fact properly belong to anybody, can permanent improvements be made; 
it is not in the nature of things. The owner will not do it himself, and the creditors 
will not do it, because they want their money. 

471. In point of fact, the ownership of the estate has passed from the original 
owner, the debtor, tb the judgment creditor? — No doubt; and one of the greatest 
mischiefs of judgments in Ireland has been, that the owner of an estate has gone 
on insensibly increasing the encumbrances on his property. He is regarded as 
the ostensible owner of an estate of 9,000/. or 10,000/. a year, when he has not 
more than 200 /. or 300 /. a year interest in the property, and he cannot accom- 
modate himself, no man can, to that state of things. He represents an ancient 
family, possessed of a fine estate, and he is necessarily driven into expenses 
which he would not incur if he had not that estate, and yet he has no substantial 
interest in it. 

472. If you would not allow improvements, such as I have referred to, to be 
made by the Chancellor under Parliamentary enactment, what is the power, in 
all matters of management, that you would give to the Chancellor P — I would <*ive 
him power to do everything in the management of the estate that was necessary ; 
but I do not consider a great work of drainage, such as you have put to me, any 
part of the management of such an estate ; it requires money, and it requires 
enterprise. 

473. Passing from improvements to the exaction of rent, would you think it 
right that where an estate is under the management of the Court for creditors, the 
only mode of letting should be by public auction at a rack rent? — No; I should 
not think that right. 

474. Is not that the practice now ? — It is a good deal the practice ; all lettings 
are in the Masters’ Office by biddings, and it is productive of a great deal of 
mischief; but the Court is not bound to take the highest bidding. As Chan 
cellor I should have considered other circumstances, with regard to the man’s 
position, or the like ; but certainly I have known it frequently occur that a man 
has gone into the Masters’ Office and bid for a lease, and offered a rent exceed- 
ing what everybody else would give; the man has obtained the lease, and he has 
not had it for six months before he has presented a petition, and said that he 
was misled ; that he found that the house was out of repair and the land out 
of heart, and it was not worth what he gave for it ; and therefore he has asked 
the Court to reduce his rent. I used, without the slightest hesitation, to dismiss 
those cases, with, costs. I said to t.he parties, “ You must exercise your judgment 
upon the matter before you bid ; if you go into the Masters’ Office and bid° you 
destroy all competition, and drive every fair bidder away from bidding ; and now, 
the moment you have got the lease, when there is nobody to compete with you* 
you come and ask me to lower the rent.” 

475. Possession of land being in Ireland a matter of life and death, is there 
not a peculiar danger in letting land, under any circumstances, by auction ? — The 
cases to which I have referred have not much to do with the occupation of land ; 
they relate more to houses with a demesne. But in answer to your question, 
I should say that there must always be a difficulty in taking the highest bidder : 

but you are not bound to do that. 

4/t). It has been mentioned to the Committee by Master Brooke that in the 
most distressed and poorest districts, where the tenements are the smallest, many 
of them under io/., as low even as 4/. and 5/., the rule applies of letting by 
auction where the estates are under the management of the Court ? — Yes. 

477. It has been represented to the Committee that without reference to the 

value 
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value of the tenement, a recognizance with a stamp is required always in letting f Eight Hon. 
-Yes, always, I believe. „ Sir E. B. Sugd en. 

478. Do you see any advantage except the profit to the public Exchequer in 
those operations?— I should say in largo lettings I would continue them as 
security, because then you know with whom you are dealing at the lime, but in 
smaller lettings they ought, I think, to be given up. The Chairman knows as 
well as anybody what the consequences of those recognizances are the moment 
they are put in suit, you have a legal point raised on what is called the Petty 
Bag side of the Court of Chancery, and then you have very elaborate arguments 
in order to impeach the recognizance. 

479. In addition to the recognizances with heavy stamps, it is represented to 
the Committee that there are fees to certain officers belonging to the Court and 
other matters, running up the charge to between 7 l. and 8 t. upon a letting of the 
smallest amount? — I have no doubt it would be to that amount. 

480. Does that appear to you to be politic or necessary ?— It is not politic ; it 
is a matter of difficulty to say whether it is necessary or not in order to meet the 
expenses. The truth is, the suitor has not had all the advantage given him that 
was intended. Parliament takes measures for lessening the expenses apparently to 
suitors, and yet thev go on levying those same fees, and carrying them to the 
public fuiid i and there are a great many things from which the suitors ought to 
be relieved and from which they seem to be relieved, and yet when you come to 
inquire into the matter you find they are not so, because there are still amounts 
to be paid which have been charged by 7 Parliament upon the funds of the Court 
of Chancery, and which require fees which ought otherwise by law to be 
abolished. 

481. In England there are agreements, even for long terms of years, between 
landlord and tenant, which are not stamped till the agreement is about to be 
litigated, which is the exception to the rule ; and there is no stamp paid, and 
there are no costs to the occupier. Would it not appear hard that in the 
poorer country there should not only be a very heavy stamp, but that there should 
be those recognizances with their attendant fees to which I have referred ? — I do 
not apprehend that it is peculiar to that country ; it is just the same with the 
Court of Chancery here ; the difference is not between the courts of the two 
countries, but the difference is, between the mode of management of your own 
property and of property left under the direction of the Court of Chancery; you 
can let your own property upon any unstamped agreement you like, and in that 
case you have not the stamp to pay for ; but the Court must do it regularly. 

482. Of course the poorest estates are generally those which are under the 
management of the Court. It has been stated to the Committee that the rental of 
Ireland being about 13 millions, there is now under the management of the Court 
a rental of “,700,000?. Is not that an alarming circumstance ?— I think it is, 
and I think steps ought to be taken to stop it. 

483. The measures that you suggest would, you think, operate as a check to 
the future rapid advance ?— I think so ; I am recommending what I consider mild 
measures. I should be very much disinclined to recommend anything in any 
way that the Irish people would be adverse to in their own feelings ; it is a great 
thing in all alterations of the law, if you can, to carry with you the feelings of the 
people over whom the law is to have operation. 

484. It is in the power of the Court by rule of Court to discontinue those 
recognizances ?— Yes, the Court has power to regulate about the recognizances. 

485. And all fees 1 — That is more than I can say, because they depend upon 
Act of Parliament in many cases ; by the Act of Parliament, the fees which are 
payable are paid to the officers nominally, but they go to the Consolidated Fund. 

486. Though it may sound ridiculous, on account of the smallness of the sum that 
is paid, we are told that in each of those cases half-a-crown is paid to the house- 
keeper ?— Supposing that is an established fee, I take for granted that it is a fee 
which would not be under the control of the Chancellor, but I am not sure. 

There are a great many Acts of Parliament relative to the fees of the Court of 
Chancery, and therefore nobody can give an opinion about any particular fee 
without seeing whether it was in the schedule of a particular Act or not. 

487. Would it not, in principle, be wise, if those fees were statutable, to revise 
the statutes and pay salaries instead of exacting fees of this description ? Of 
.course it would ; a point would arise, supposing the amount of fees to be large, of 
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these half-crowns, which I take for granted it mast be ; but the housekeeper of 
the Four Courts has very little to do. 

488. You said that you considered that recognizances were necessary in the 
larger lettings; what would you consider the line of demarcation between large 
and small lettings in Ireland? — Supposing you take 50/. or 1 00 1 . a year for a 
rental, or something of that sort ; I would avoid recognizances in all the smaller 
lettings. 

489. As to the selection of receivers, you mentioned, as I understood you, that 
there was sometimes, under the existing operation of judgments, collusion between a 
puisne creditor and a creditor high on the list? — No, I did not mention that, but 
you are aware that the receiver is always appointed by the Master, and supposing 
there is no question of principle involved, the Court interferes with the Master’s 
appointment with very great reluctance; it is rarely indeed that the Court, 
though there is an appeal to the Court in all those cases, interferes with the Mas- 
ter’s discretion, unless some question of principle is involved. In Ireland, as 
elsewhere, all those things may be made matters of abuse; the solicitor and re- 
ceiver may collude, and therefore I made a rule that no clerk or agent of a solicitor 
should be a receiver, and that the Master should take care to appoint as receiver 
a fit person who is independent of the solicitor ; and I required the solicitor and 
receiver, if the Master required it, to make affidavit that neither the one had given 
nor the other had received any portion of benefit whatever; that is the rule now 
ol the Court of Chancery, but the office is made sometimes the subject of traffic. 

49 °* Do you consider, as a rule, that it is desirable to appoint receivers resident 
in the vicinity of the properties as contrasted with receivers-general, for instance, 
in Dublin, with sub-receivers in the country ? — I am thoroughly opposed to what 
they call general receivers ; when I was in Ireland many proposals were made 
to me in order to get me to adopt a sort of firm, a sort of council of re- 
ceivers, and they were to have persons, of course, under them, and the Court 
was to nominate those persons ; it would be the subject of great patronage, for 
there is nothing looked to with more anxiety in Ireland, even by gentlemen, than 
agencies and receiverships; it is so common to be agent to another person’s pro- 
perty with men of high character and gentlemen, that they look to it as a profes- 
sion to be agent to some landed proprietor; I knew what the effect of that would 
be, and I always set my face against it ; I knew that it would become a sort of 
trade; that men who had established themselves in Dublin would make, no 
doubt, enormous incomes, and they would send out agents to the different estates 
in order to receive the rents and do the real business ; I think it would lead to 
the greatest abuses. 

491. 1 he multiplication of receivers produces many little jobs, but the con- 
centration of them would produce great jobs ?— Nothing could be more mis- 
chievous than the concentration of them ; evils would follow in every direction. 
I have already observed to the Committee that the effect of appointing a receiver 
is to sever the relation between landlord and tenant. When I was in Ireland 
I endeavoured to correct, as far as I could, a great many of the consequences ; 
but this is very common, and I mention it to show how the system operates upon 
tenants. A receiver is, on the market-day, about collecting rent ; he lias an 
office in the town ; a farmer comes to market and sells his corn, and he has 20 
or 3oZ., or 4 ° ^that he can spare; he meets the receiver, or he goes to the 
office of the receiver, and puts the money into the receiver’s hands, who puts it 
into his pocket, and gives the man no receipt for it, and perhaps forgets to put it 
down, or if the receiver gives him a receipt, he gives it “ on account,” and the 
consequence is, when you come to examine the accounts of the receiver, it is 
almost impossible to ascertain the real state of the accounts. I remember a 
tenant coming up to Dublin (he walked upwards of 100 miles) in order to com- 
plain to me, as Chancellor, of the hardship which he suffered from not having 
a sum allowed him by the receiver. In consequence of which I made a rule that 
no receiver should presume, under any circumstances, to receive any money with- 
out giving a receipt at the time, and that he should state in the receipt up to 
what time it paid the rent. I took a great deal of pains in inquiring into this 
case, tor I thought it a proper case in which to take the opportunity of putting 
the thing right ; and I was satisfied that the man had not had the allowance that 
he ought to have had for the 10 I. or 12 /. that he had paid the receiver. I re- 
member the tears ran down the poor man’s cheeks when I was a little kind to 
him and redressed his grievance. But supposing a receiver dies, or is removed, 
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or his sub-agent is removed, it is the commonest thing imaginable for the tenants 
to collude together to forge receipts of this man who has died or gone away. 
They pretend they have made payments which they have never actually made ; 
so that it requires a constant check in order to prevent abuse on the one hand 
and great hardship on the other. 

492. You are opposed to the appointment of general receivers and sub- 
receivers under them ? — Entirely. 

493. While you were Chancellor, you applied such correctives as appeared to 
you necessary, or within your power as Chancellor, to the evils of the multipli- 
cation of receivers as then existing; does anything occur to you which an altera- 
tion of the law could do to remove the existing evils ? — No ; I think it is beyond 
the power of legislation. 

404- One of the correctives you would apply would be such as you have 
described against the increase of the mass of property brought under the manage- 
ment of the Court ? — Yes ; I would prevent the accumulation of receivers by 
diminishing the number of estates under the management of the Court. 

495. But for property which after you shall have abated the quantity of it by 
your legislative interference shall still be under the management of the Court, 
you do not think that anything can be done with respect to the appointment of 
receivers ?— Not by legislation. I think the head of the Court can do a great deal 
in correcting abuses where he discovers them, and providing against them by 
proper rules. 

496. There is no alteration in the law with regard to receivers that you would 
recommend ? — No, I think not ; I would prevent the appointment of so many 
receivers. Supposing it were an inevitable evil that they should now have 
1,700,000/. of property under the Court (which I think it is not, and I should be 
very much disinclined to appoint receivers over such a large amount of property, 
and I would take care that such an amount of property should not come under 
the management of the Court) ; but supposing it were inevitable under the law 
as it stands and is administered, that there should be that amount of property 
under the Court, it might be very desirable to have something in the nature of 
a master, who should have his whole time and attention directed to the manage- 
ment of receivers. 

497. You say you would check the amount of property brought under the 
management of the Court, and you state that you would recommend the mildest 
course in the first instance which you would think indispensable ; have I omitted 
to put any question which would elicit from you a recommendation of further 
measures which you would think now indispensable? — The question is a difficult 
question, but I think there is one practice in Ireland that leads to great expense, 
and to estates remaining for a long period under the care of the Court, and that 
might probably be corrected. An incumbrancer in this country, a mortgagee or 
a creditor, files a bill lor what is called redemption or foreclosure, that is, to com- 
pel the debtor to redeem, or if he will not redeem, to give up the property, and the 
Court makes a decree accordingly and the claim is paid off to the incumbrancer, 
or he becomes the owner of the estate, and he can sell it to whom he pleases with- 
out any difficulty. In Ireland matters assume a different form, for in such a case 
there is not only a decree for the redemption of the property, but it is followed up 
by a decree for sale, and the consequence of that, which at first sight might not 
appear to be very important, is this, as in Ireland every single person who would 
be a necessary party to the conveyance is a party to the suit, it is inevitable 
that there should be a great many parties to every suit of an incumbrancer, and 
that leads not only to very great expense, but to very great delay ; the estate may 
be half eaten up with costs. Now if the English practice were to be adopted 
in Ireland, in the first place as you would not have any conveyance to execute 
to a purchaser, you would not require, according to the present rules, any but 
parties who had a beneficial interest in the property, and the debtor would either 
redeem, or in default of redemption, he would be foreclosed, and other parties 
would have the estate. I think that the adoption by the Court of Chancery in 
Ireland of the practice which exists in England would prevent great expense, 
great delay, and great inconvenience. 

498. Is it open to the party holding the great seal in Ireland to establish an 
amended practice in conformity with the practice in England r — As the Lord Chan- 
cellor has great powers under the Acts of Parliament, I am not prepared to say 
that he might not do it ; but it may be doubtful, for the Court, generally speaking, 
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Rioht. Hon. has no power to alter a settled rule of tlie Court which has become the law of 
Sir E. B. Sudden. the Court; the Chancellor would have great hesitation in altering the practice 
unless he had a clear legislative power. 

21 June 1849. 4 gg. xhe rule has prevailed so long that it would be advisable to alter it by 
Act of Parliament? — Yes ; but I am n<Tt sure that the Chancellor has not sufficient 
power by statute to make the alteration ; it is a subject which I have never heard 
discussed by any one. 

500. The practice you would recommend to be adopted in Ireland is the practice 
which prevails in England ? — Yes. 

501. As a less expensive security, are bond fide, writs resorted to ? — Yes ; and in 
fact the rule as administered in Ireland was not a just one. I altered that by the 
new rules; but it was not just, for this reason, they did not regard the creditor 
below the man who filed his bill, and consequently they affected to sell only enough 
to pay the man who filed the bill, and those who were prior to him ; but those 
who were below him were not provided for, but that was remedied by the new rules. 

502. This matter was considered by you when you were Chancellor of Ireland ? 

. — Yes, and I believe that to be one of the causes which has led to expensive 
litigation in Ireland. 

503. Your double experience in Ireland and in England, where a different 
practice prevails, has led you to think that the assimilation of the practice in 
Ireland to that which prevails in England would be desirable ? — Yes. 

504. Whether it should be by rule of Court or by legislation you think 
doubtful? — It may require legislation. 

505. But that alteration you think desirable? — I would rather suggest it as a 
matter for consideration than be understood as giving a decided opinion about it, 

506. The power of the Court to grant leases is limited to six or seven years?— 
Yes, that is the usual term. 

507. Would you think it desirable to extend the limit of that term ? — I should 
say not. Supposing you were to say that it is desirable, which no doubt in an 
abstract view it is, that there should be a power to grant leases for 21 years ; if 
you do not take care you will increase the evil a hundred fold; if you exercise 
all the powers of an independent owner, parties will be content to leave the 
property in Court for all time to come. There has been that disposition in 
Ireland which was struck at by the new rules ; persons were not forced to take a 
certain new step for 20 years, and they would wait for 20 years, and then they 
would file a bill of revivor, and they would say, “ The property is making interest ; 
it does not signify.” Parties before me have said several times that they were 
perfectly satisfied that the property was making interest, and I cut down the 20 
years to 10, and I made every solicitor who had an old suit bring it forward with- 
out delay, or I put an end to the suit altogether ; and the consequence was that 
suits which had been for 20 or 30 or 50 years in Court, parties were forced to 
bring forward. It was very difficult at the time to hear all those cases, but the 
result is that there is not a single old cause left in the Court of Chancery ; every 
one of them was disposed of by me under the new rules. But that shows that 
unless you are a little urgent with parties they will remain quite dormant, and not 
prosecute their rights effectually if things go on pretty well ; and they consider 
their interests in the meantime to be sufficiently protected. 

508. Master Brooke stated to the Committee, that by a rule of Court a period 
of five months is allowed of arrear of rent before distress issues under a receiver ; 
is that by a rule of Court? — Yes, that might be altered to-morrow. 

509. He stated that he thought it injurious, and that the period should be 
shortened; have you any opinion upon that point? — It should be in the dis- 
cretion of the Master, but not of the receiver of the property, and the period may 
be varied ; that rule was approved of by me and by the then Master of the Rolls, 
the present Chief Justice of Ireland, whose able assistance I had in forming the 
new rules ; the Master has power, if he thinks fit, to vary the period, 

510. An alteration took place in the law a few years ago which took away the 
right of distraining on growing crops; was that alteration, in your opinion, a right 
alteration r — I think it was right. 

511. It assimilated the law of Ireland to the law of England in that respect ? 
— Yes. 



512. You think that right? — Yes. 

513. You think that there should not be the power of distraining upon any 
growing crops ? — No. 

5i4* Do 
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514. Do I rightly collect from your evidence, with reference to the manage- Eight Hon. 
ment of the property by the Court on behalf of creditors, that you would not wish Sir E - B • Svgden. 

to give the Court the powers of an owner, to be exercised over that property, but 

you would rather endeavour to check the rapid influx of property by limiting the 21 June l849 ' 
power of the Court? — Yes, that is the view that I take. 

515. And you have pointed out the changes, those changes in the first instance 
being the mildest that you would recommend ? — Yes. 

516. Mr. R. B. Osborne.'] Have you ever known parties file a bill to foreclose, 
and at the same time present a petition for a receiver ? — I do not recollect a 
single case of the kind. 

517. Would the present state of the law compel you to grant a receiver in 
such a case? — I should rather doubt that ; because when the party has filed the 
bill the cause is in Court, and a receiver can be obtained in the suit ; and I 
doubt whether I should have granted a receiver under the Sheriffs’ Act if there 
was a suit in Court ; I am inclined to think I should not. 

518. You have said that you made a rule which incapacited attorneys and 
attorneys’ clerks from being receivers ?— By the practice of the Court a solicitor 
could not be a receiver, and therefore my rule went to their clerks and agents. 

519. You are aware that the rule is broken through now, and that it was broken 
through at the time you were in Ireland ? — If any instance of the kind had come 
before me I should have visited it with the severest punishment that it was in 
my power to inflict. 

520. That was the reason why the rebellion you spoke of was excited among 
the legal gentlemen ? — Perhaps it was one reason. 

521. You say you would not do away with the seven years’ leases ? — There is 
great difficulty about it; if you were to extend the power of the Court to lease, 
the Court would be assuming the ownership, which I think it ought never to do. 

522. Is not the effect of seven years’ leases being granted highly injurious to 
the agriculture of the country ? — No^ftiubt it is. 

523* I take the case of a suit which has been going on for several years: a 
party has obtained a lease for seven years, and in order to renew that lease he 
has to go to Dublin and pay a sum of money on his lease ; it so happens that he 
has taken the same lease as before, but he is charged with the same fee every 
seven years ? — All I can say is, that for the proper management of the pro- 
perty the Court ought not to have the property seven years. 

524. In the case of minors’ and lunatics’ estates you extended the time to 21 
years ? — Yes. 

525. What objection would there be to extending the time in the creditors’ 
suits? — In the one case you are acting as the guardian of the property, just as 
you would act in the case of your own property, and in the other case you ought 
not to introduce any impediment to the selling of the estate, and you ought, as 
little as possible, to alter the existing rights of property. What the Court might 
do beneficially in one case might be unjust in the other case. 

526. Do you apprehend it would hurt an estate to have a good tenant with a 
lease upon it? — No, to have a good tenant with a lease is a benefit to an estate. 

527-8. Ought not the Court of Chancery to have as good an opportunity of 
inquiring into the goodness of a tenant as any other person? — The Master 
depends entirely upon affidavits ; if a man proposes himself as a tenant what can 
the Master know about him? — In your opinion then the Master is not competent 
from his situation to have the management of landed property placed under him ? 

— I should not answer the question in that general way ; my opinion is that 
nobody but the owner, or his agent under him, can manage an estate properly. 

529. I understood you to say that the Court of Chancery ought not to have 
the management of properties at all ? — No ; while encumbrancers have a right to 
file a bill, and to have lands sold for the payment of their encumbrance, there must 
be an interim management; it is inevitable, and the Court must have the ma- 
nagement of it in that interval. 

530. You have said that in the cases of minors and lunatics, the Court stood 
in loco parentis , but the expense of managing the estates under the Court is 
treble what it would be if a parent existed ? — I think it is very likely that that is so. 

531. It is at the option of the Chancellor whether the property is well managed 
or not? — I cannot answer the question in that way; the Chancellor is sitting 
there with all the judicial responsibility which can attach to any person bound by 
his oath to execute properly his duties. 

0.83. f 4 



Printed image digitised by the University of Southampton Library Digitisation Unit 



532. Do 




i,i MINUTES OF EVIDENCE taken before SELECT COMMITTEE 



Right Hen. 

Sir E. B. Sugden. 



21 June 1849. 



532. Do you recollect Lord estate ?— Yes, he was a lunatic. 

533 - You are aware that it is most miserably managed ? — It is more than I 

know. • 1 1 1 ■ i.i 

534 There are three years’ arrear of rent r — I am not astonished at that in the 

present state of Ireland, and I should ask how long that had been accuuu- 

' at ,I 35 - If had be™ accumulating for 15 years? — You will find that the arrears 
of a great many estates run over many mure years than that, in which they get 
worse and worse. , . , . . , ,, 

536. What is your opinion with reference to making the sale ol land generally 
as easy as the sale of anything else, as, for instance, when land is sold to a railway ? 
—I should wish to know how it is to be accomplished. 

537. Do you think there are insuperable difficulties ?— 1 am sure there are. 

538. How is it accomplished in France ? — I do not know that it is accomplished 
in Fiance. There are more divisions of property in France than in any other 
country, and that division of property must necessarily give many owners, and those 
owners must all be parties to the sale, but France is not at all a parallel case ; by 
the Code Civile parties are restricted from almost every act and right of ownership 
over their own property ; they cannot divide their estates amongst their children 
as they please, they cannot deal with the estate as owners in England can. Owners 
of property in England have every right of disposition which is consistent with the 
good of the public ; provided you keep within the law against perpetuities, you 
can settle your estate as you think proper upon your children and children’s 
children, and can charge it with jointures ; in short, you have every facility which 
an enlightened law can give you for dealing with your estate, and yet remaining 
the beneficial owner of it for your life. But that brings with it corresponding 
evils, for the moment you have exercised those powers and have provided for 
your children and children’s children, and a jointure for your wife, and other 
jointures and portions, you introduce upon your estate a great number of 
charges, and how are those charges to be got rid of without taking away the 
security of property? I take the security of property to be the foundation of the 
prosperity of England. You cannot have the owner of an estate part with his 
interest except by a regular and solemn conveyance, and if you will have those 
rights of settlement and charging property, you must have corresponding diffi- 
culties when you come to discharge those rights. 

539. Do you think that the law, as it stands at present in regard to the sale of 
estates, is perfectly satisfactory ? — I do not know that it is ; if you were content 
to curtail the rights over property I could draw out a deed of sale as simple as 
that of the transfer of a bill of exchange ; but then you must not make settlements 
upon children or jointures upon wives, portions for your younger children, or 
have the power to mortgage your own property, and sell and exchange. Take 
the Code Civile and you might have a very easy mode of transferring property. 

540. Can you give any idea of the expense of the sale of properly in a creditors 
suit ? — It must depend upon the number of parties to the suit. I very much 
diminished the expense by rendering parties not necessary. When I went to 
Ireland the second time the briefs were larger, I should say three or four times 
larger, than the ordinary briefs in England ; the parties were without limit, and 
from all the judgment creditors being made parties, almost every gentleman at the 
bar had a brief in the suit. All that was corrected, and the briefs were cut down to 
the proper size, and instead of 50 parties you would have only six or seven parties. 
I believe there is a great misapprehension about the Irish Court of Chancery ; 
I believe the Irish Court of Chancery to be as capable of administering justice 
speedily as any Court that ever existed. When I left Ireland you could have 
a case in Chancery decided more quickly than you could have an action at law 
tried. The Court waited for the causes, and not the causes for the Court. No 
unnecessary references were made to the Master, but every point that could be 
was disposed of at the hearing. Judgment was never delayed. 

541. Are you of opinion that estates under the Court of Chancery in Ireland 
are well managed or not ? — I am of opinion that they are very badly managed ; 
and I ato of opinion that you never can give power to any persons that can 
enable them to manage estates which are subject to all sorts of encumbrances 
with advantage to the parties and benefit to the estates. I think you may, to 
some extern, remedy the evils, but I think they are evils that belong to the 
system, and are inevitable. 
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542. Sir J. Graham .] You have already stated that you would endeavour to Right Hon. 

prevent the accumulation in Chancery of estates on behalf of creditors subject to Sir£. B. Sugaen. 
its management ; I have stated to you what Master Brooke informed the Com- ” 

mittee the other day, namely, that the influx of estates was rapid, and that there was 21 ^ une l ° 4 9 ‘ 
no efflux except as minors became of age ; can you suggest any means by which 

properties now in Court might be more speedily removed from its jurisdiction ? 

— The evil now is owing very much to the unhappy circumstances of Ireland and 
the difficulties of the times ; it was very much increased by the Bill which was 
introduced originally for the sale of encumbered estates, the consequence of which 
was what I foresaw, that everybody who had a mortgage or a security filed a bill 
instantly, in order to keep his case out of that statute, and the number of fore- 
closure bills which was filed in Ireland within a short time before that statute was 
perfectly alarming, and principally, I believe, in consequence of the dread which 
was felt of what might be the operation of that Act. Those suits going on have 
very much increased the evil ; but I am not prepared to point out any remedy for 
the present state of things at this moment. The remedy would be of course, if it 
could be brought into operation, to facilitate the sale of those estates so as, as 
quickly as possible, to answer the purpose of the suits and to relieve the Court 
from the management of them. 

543. Mr. R. B. Osborne.'] Are you aware whether the greater proportion of 
the receivers that have been appointed have been appointed for small or for large 
debts ? — I should apprehend that till the late Acts had come into operation they 
would be for large debts ; but since those Acts every creditor, every butcher or 
baker, the moment he has got a certain amount of debt gets a judgment, and 
comes instantly to the Court of Chancery with a petition for a receiver. The 
Court has avoided the difficulty of going on appointing receiver after receiver, by 
extending the receiver. I have seen, in cases where the Court has extended the 
receiver, page after page filled with the names of the different matters in which 
he has been extended. For instance, originally it has been, iC A. B. petitioner, 
and so and so respondent in the matter/' and then the other judgment creditors 
who have got the receiver extended, follow in succession. 

544. The expense of extending a receiver, I believe, falls on the estate ? — Yes. 

545. It is considerable r — The expense of extending a receiver is about 8 L, or 
something of that sort. I would observe that there is another result of those 
numerous receivers which is very serious, inasmuch as it infringes upon the rights 
of third persons ; when those receivers were not very common in the courts of equity 
the rule of the Court did not operate injuriously ; as soon as the Court has granted 
a receiver it will not allow any third person to interfere ; so that, supposing you 
have granted a lease for 100 years, and have a rental of 400/. or 500/. a year from 
the estate, if a party has a judgment against your tenant and gets a receiver, 
the Court will not allow you to distrain the tenant for your own rent, or bring an 
ejectment if he will not pay it ; if the landlord comes into Court in order to 
obtain permission to distrain, it will give him leave to distrain, but then the 
Court makes him pay his own costs. What the Court intended to do was to 
prevent any unnecessary proceedings being taken, and there was no great 
grievance when receivers were granted with deliberation, and in suits j but when 
every tradesman can get a judgment for a debt, and the next morning apply to 
the Chancellor for a receiver, and the receivers are multiplied as they now are, 
the rule is a very great deprivation of the rights of property, and operates most 
injuriously. 

546. The receiver in Ireland is only looked to as the man who can get the 
greatest amount of rent from the tenants ? — Yes. 

547. Without reference to the improvement in the mode of agriculture ? — Yes, 
it must be so ; in Ireland the creditor wants his debt, and nothing less will he 
have ; but that is not confined to Ireland. 

548. Mr. Henley.] You stated with reference to a creditor’s suit, that you 
thought the Lord Chancellor of Ireland required greater power than he now lias? 

— No, I did not say that. You refer to the question whether the Chancellor 
should alter the nature of a decree or not ; I am not prepared to say that any- 
body M ould agree with me. I have never heard the matter discussed by anybody, 
but it has several times occurred to me that it led to great inconvenience and 
expense. But what I said was this, that I was not sure whether the power given 
by statute to the Chancellor already would enable him to make the alteration, 
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but that any Chancellor would only after great deliberation make such an altera- 
tion, because it is altering the settled practice ol the Court, which is the law of the 
Court. 

549. It was in reference to the question put to you by Sir James Graham, in 
answer to which you said that you did not consider the making of a drain, being 
a permanent improvement, to come within the extended power which you wished 
to give to the Lord Chancellor. Can you give an instance of the application of 
Uie extended power which you would give to the Lord Chancellor, as regards 
estates, in order that we might he able to judge of the nature of that power? — - 
What I suggested was this ; that power should be given t.o the Chancellor to act 
in the same manner in the management of the estates as he has power of acting 
in the management of estates of minors and lunatics, but I explained that that 
should be within certain limits. And then I was asked whether I would extend 
that to a general drainage ; I said “ No, that is a permanent improvement which 
ought not to be made in a suit, the object of which is simply to pay off the debt, 
and then to take the estate out of court.” The more you attempt to give power to 
the Court to meet the evils, unless you are very careful, the more you will extend 
the mischief. If you give the Court too much dominion over the property, indi- 
viduals will be content to leave it in the power of the Court, drawing out their 
money as they can get it; but what the public interest requires is, to have the 
purposes of the suit answered, and to have the estate taken out of court as quickly 
as possible. 

550. Sir J. Graham .] The public good is not consulted by the estate remain- 
ing in the Court, though both the debtors and the creditors may be willing to 
leave it there? — No. 

551. Mr. Henley The danger being of too greatly extending the power of 
the Chancellor, would you be good enough to give the Committee an instance 
of the power which you wish the Chancellor to exercise over estates for the 
public good ? — I can give an instance; the reduction of rents in proper cases ; 
or supposing buildings to be in a bad state and the repair of them to fall upon 
the landlord, as it does in England, I would put them in a proper state of repair, 
and I would allow nothing to tumble down. Supposing there had been a tem- 
pest and the roof of a house had been blown off, I would put it on instantly ; and 
I would do everything that was necessary to keep the property in a good state, 
hut I should not consider the Court of Chancery to be the power to direct a great 
lasting, permanent improvement. 

552. Sir J. Graham.'] In the case you have put of an estate held on behalf of 
creditors, would not the Chancellor feel himself at liberty to order such an 
outlay ? — No ; if the parties consented to it, he would do it, but uot other- 
wise. 

553. There must be a motion and notice to the parties ? — Yes. 

554. And considerable expense incurred ? — Yes, because it would be a ques- 
tion as to the laying out of money. 

555. And even when it came on for hearing it would be doubtful whether it 
was within the limits of his jurisdiction? — When 1 was in Ireland I was con- 
stantly forced to refuse to relieve tenants on encumbered estates because I had no 
power. 

556. But if you had had the power you would have exercised it? — I should 
have exercised it without the slightest difficulty. 

557. Mr. Henley.] Do you think the extended power which you would wish 
to give to the Court should be exercised by the Chancellor on motion, or by the 
Masters and receivers at their discretion, subject to exception on the part of the 
creditors ?— All those things are better with the Masters, subject to an appeal to 
the Chancellor, because the appeal to the Chancellor keeps the thing right ; the 
Master sits in his chamber and can quietly talk over the matter and enter into an 
investigation, which it is not so easy to do in Court; there is more solemnity in 
Court ; the Court sits to administer justice, and it declares that those matters 
ought to go to the Masters, and the Masters can talk over the matter quietly, and 
read the affidavits, and discuss the point, and if any difficulty arises it ought to 
be brought before the Chancellor. 

5.58. Supposing an estate of to, 000 1 . a year; the first encumbrance to be 
5,000/. a year, the second to be 3,000/., and several small encumbrances amount- 
ing to 2,000/. a year, altogether absorbing the whole rental of the estate; a repair 
is necessary of the nature that you have spoken of, viz., a dilapidation of build- 
ings - 
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ings ; is the last creditor to go without the whole of his money, or is the charge to Rj g i 1t Hon. 
fall ratably on the whole of the encumbrancer? — The last creditor has no right Sir E. B. Sugden. 

whatever till everybody else is paid ; that is one objection to anything like a per- 

manent improvement ; if by making the improvement there were only 5,000?. 21 June 1849. 

left, the first encumbrancer would take the whole ; there is no contribution ; he 
has the first charge. 

559. I am assuming a case in which the rental shall be equal to the whole of 
the encumbrances ; if you proposed an alteration that should diminish that rental, 
the last encumbrancer would feel alarm ? — No doubt he would, and that is one of 
the reasons why I say that the great object should be to get the estate as quickly 
as possible out of the hands of the Court. 

560. That would be a reason for exercising great caution in giving that power? 

— Yes ; and if the power is granted it should be exercised with judicial discretion. 

The Chancellor would, I think, not do his duty unless when he made his order he 
took into consideration how it would operate on all parties. 

561. Would it be safe to leave it with the Master ?— Where power is given to 
the Master subject to appeal, the power of appeal keeps things pretty right. 

562. If money were to be expended there would he an appeal to the Chan- 
cellor ? — Yes ; a creditor feeling himself aggrieved would appeal to the Chancellor, 
but the very case you put shows that there would be a danger the moment you 
attempted to extend the power of the Court. 

563. Aud it is a strong reason for getting the estate out of Court as quickly as 
possible ? — Yes, the Court is not the place for the management of estates, and 
therefore the great object should be to get the estates out of the hands of the Court 
as quickly as possible. 

564. Sir R.Peel.~\ Supposing the annual rental of an estate were 10,000 /. and 
the annual charge upon it were 9,000/., leaving a balance of 1,000/., and sup- 
posing the expenditure of 1 ,000 /. would be manifestly for the permanent advantage 
of the estate, the Chancellor in that case would have full power to direct the 
application of the 1,000/. a year as surplus to that improvement? — The Chan- 
cellor has not that power now, and no Chancellor would make an order of that 
sort, which might act very injuriously upon the man whose estate was in Chan- 
cery. For supposing an encumbrancer to the amount of nine-tenths of the value 
of the property were to file a bill for foreclosure, and the man was able to pay 
him off, and he had 1,000 /. a year remaining, if the Chancellor were to layout that 
1,000 /. upon permanent improvements he would ruin the man. 

565. I am supposing that it would be for the manifest interest of the .pro- 
prietor if that 1,000/. should be expended upon permanent improvements; I am 
supposing also that there is a surplus, after the payment of the encumbrancer, of 
1,000/. a year, what is the authority by which you could apply that 1,000/. a 
year, or any portion of it, to the permanent improvement of the estate? — There is 
no authority. 

566. Neither in the proprietor nor in the Court ? — The proprietor could do it 
as far as his interest goes, but if the estate is to be sold you cannot tell what it 
would fetch, and as the improvement must be paid out of money in Court, the 
encumbrancer would feel alarm, and he would say, “ It is very true there is 
apparently plenty, but the estate may not fetch the money when it is sold ; this 
money laid out in improvements may fetch its value five or ten years hence, but 
I want the money now.” 

567. So that the result, when an estate is in Chancery, is, that it is almost 
impossible for the Court or the proprietor to lay out money on improvements? — 

It is impossible to manage the estate in a way beneficial to the community at 
large, consistently with the rights of parties ; where there is a conflict the Court 
ought not to continue to have the management of the property longer than is 
absolutely necessary ; the great point is to get the parties paid off as quickly as 
possible by the sale of the estate. 

568. Does it not follow as a necessary consequence that whenever an estate 
gets into Chancery, no matter what may be the circumstances, there must be a 
gradual deterioration of the value ? — 1 have no doubt of that ; but where there 
are encumbrances, and the property is large, it is very common for a petition to be 
presented, to which all parties consent stating that certain repairs are essential, 
and praying that the Court will allow them ; and where there is no doubt of the 
solvency of the estate, large improvements may be and have been executed, w’hen 
everybody sees that they are necessary. In many cases what I have stated does 
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■Rieht Hon. not operate, but whenever it comes to anything like a doubtful point whether 
Sir E. B. Sug'den. there is sufficient to pay everybody, and a party fears that if others are before 

— him, and are paid before him, he shall not get anything, he objects. 

21 June 1849. fj6g. There may be certain improvements the necessity for which is so palpable, 
and the delay in making which would be so injurious, that with respect to those 
all the encumbrancers would be likely to consent ; but with respect to improve- 
ments, such as draining and manuring an estate, which are matters of doubt, it 
would be impossible to get the concurrence of all the encumbrancers *■ Cer- 
tainly, there is no subsequent encumbrancer upon an estate, when it was doubtful 
whether there would be sufficient to cover every one, who would agree to a drain- 
age, and if you brought such a case into court he would laugh at it, and say, 

“ I will not consent to such an outlay.” 

570. The cases of consent on the part of encumbrancers are very rare ? — Yes, 
except where the fund is ample to meet all demands upon the estate. 

571. Mr. R. B. Osborne.~\ If any crotchety man objects to the drainage, no 
matter how the estate is situated, he can stop the whole improvement? Yes. 

572. Sir P. Nugent.'] Do you recollect the Malone case ? — Yes. 

573. Were you Chancellor at the time application was made by the present 
proprietor for the sum of 1,000 1 . for the purpose of keeping the offices in proper 
repair ; it was resisted at the hearing at law, but it was ultimately decided that 
the sum should be given ? — I do not think I was Chancellor at the time, but 
the estate there was not an estate with encumbrances. The question was, who 
was the owner of the estate ; it was a question of disputed title. It was different 
from the case of which we are speaking ; it was a case where one man was claim- 
ing the estate against another. 

574. A receiver appointed by the Court, and the funds were paid into court? 
— Yes ; that was pending the litigation. 

575. Mr. Keogh.] With reference to the immense extent to which receivers are 
continued from one matter to another, are you aware that the costs of appointing 
a receiver are paid out of the estate in the first instance, though the motion 
should be made by a person who never had an interest in the property ? — Yes. 

576. Are you aware that that has induced some persons to apply for the ap- 
pointment of receivers over property where they never expected to realise their 
demand ? — I am not aware of it, but I think it very probable. 

577. Do you think it would contribute to the proper appointment of receivers 
if the cost of their appointment were reserved in the same way as the demand ? — 
I think it would. 

578. As regards the multiplicity of suits, a number of creditors’ suits may be 
going on at the same time till a decree is pronounced ; one creditor files his bill, 
and then another creditor, for the purpose of accumulating costs, goes into the 
office and takes a copy of that and files it on his own account. Has the Court 
power to stop those suits till the decree is pronounced ? — The Court has usually 
not exercised that power, because you can never be sure that the party w^o has 
instituted a suit will go on with it. 

579. Do you think it would be possible to prevent a multiplicity of suits at the 
same time? — Yes. 

580. It would greatly contribute, if it could be done, to save the estate from 
costs? — It would. 

581. Sir J. Graham.] I apprehend from the former part of your evidence that 
you would not think it desirable to alter the law with reference to judgments as 
affectiug the whole property of the debtor? — No. I think general public opinion 
is in favour of that law, the Legislature having taken away the right of arrest upon 
mesne process. 

582. It has been suggested to the Committee that prospectively it would be 
desirable to make the judgment apply only to a particular portion of the property? 
— That would be very difficult. 

583. To Black-acre, for instance? — That cannot be from the nature of the pro- 
ceeding ; but the Court has been in the habit of putting a receiver upon a portion 
of the estate to pay a particular judgment, which comes to the same point. 

584. Sir R. Peel.] Is not the power of making the whole of an estate respon- 
sible for a judgment debt a great encouragement to improvidence and extrava- 
gance ? — I think so ; I have never had the least doubt about it ; and particularly 
operating as it does in Ireland, where a judgment creditor can get a receiver 
instantly ; if a man could only get judgment as in England, and then he had to 

work 
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work it out, he would not in that case be so anxious to obtain a judgment. Sup- Right Hon. 

posing a party did not pay his butcher’s bill, the butcher would wait, as a trades- Si r E. B. Sugde n.. 

man does in England, till the party were able to pay his bill, instead of which 21 June l849 , 

now he gets a judgment, and then a receiver, and the attorney gets his costs, and 

that proceeding of obtaining a receiver may never produce a single farthing to 

the man ; but it is a great encouragement to extravagance and improvidence, 

and also to giving undue credit ; the evils are universal almost. 

585. Sir J. Graham.'] You have stated that you have no hesitation as to the 
■propriety of appointing receivers generally speaking, in cases above 100 l . ; if you 
raised the limit to 500 /. you would impose a stronger check, and so on in the pro- 
portion in which you fixed the minimum high? — No doubt, but I should not pro- 
pose to take away the operation of a judgment at all ; I think such a step would be 
very badly received in Ireland ; and I think it of great importance that any altera- 
tion made in the law should carry with it the feeling generally of the people, and 
that you should not do anything which is adverse to their own sense of what is due 
to them ; and they have so long considered judgments as the common assurance 
of the country, that they would consider it very hard if you took away the 
operation of judgments; but nobody would have a right to complain of your 
altering an Act of Parliament which was passed only the other day, and which 
gave creditors rights in addition to the rights they had under the old law. 

586. With respect to appointing receivers, you would alter the law ? — Yes; 
judgment creditors would then have the same rights as a judgment creditor has 
in England. 

587. Would you make the judgment assignable? — I think that the power to 
assign should not be taken away in Ireland. 

588. The only alteration you would propose is with respect to the appointment of 
receivers for sums below a certain amount ? — Yes, and that no receiver should be 
appointed at all till within a certain period after the judgment has been obtained, 
say a year or some such period ; I would not allow a judgment to be snatched 
and a receiver to be appointed instantly ; I should look to England as the country 
in which charges on real property are properly regulated, and I should like to see 
Ireland placed on the same basis ; it is utterly inconsistent with the prosperity of 
the country that there should be so many judgments upon the property and so 
many receivers. 

589. Sir R. Peel. ] Supposing the case of a creditor dealing with an improvi- 
dent young man, and that young man wanted to raise 200 1 ., and that for 200 l. a 
receiver could not be appointed, might not the effect of such a restriction be that 
the creditor would say, “Though you only want 200/., borrow 500/. from me, 
because by lending you 500/. I shall have the security of a receiver ” ? — No doubt 
that might be done, and I am not aware of anything that you could do that is 
not open to abuse. 

5<) 0. In that case there would be a temptation to the young man to borrow 
money that was not absolutely required, and thereby to involve himself in greater 
embarrassment ?— Numbers of those judgments are not for borrowed money ; they 
-are for ordinary debts, contracted in the course of a man’s living, with his trades- 
men, one after the other, and a person to whom he is a debtor obtains a judgment; 
they have nothing to do with contracts, beyond the actual contracting of the debt 
by purchasing the goods. 

591. Would not the same case occur with a tradesman who would say to the 
young man, “ My debt amounts to 400 1 ; run it up to 500 l. and I shall have the 
benefit of a receiver”? — It does not appear to me that that is an objection to the 
thing. It may happen, as it happens at college, while a man goes on increasing 
his debts they never press him, but the moment he leaves off spending, then they 
press him. You cannot guard against a case of that sort. 

592. Sir J. Graham.] Are not receivers appointed very often for debts under 
10/. 7 — Yes. 

593. You must draw the line somewhere if you strike at the abuse at all? — 

Yes ; there would be cases such as Sir Robert Peel puts, in which there would be 
■evasion in order to get within the rule, whatever the rule is ; you can have no rule 
that would not be evaded, but its general leading operation would be useful. A 
man would, I think, not advance more money in the case Sir Robert. Peel put in 
order to obtain a receiver upon petition ; or if so, it would probably be an unfair 
■transaction, which the Court of Chancery could correct. 

594. The public good appears to you to demand the alterations of the law 
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which you have suggested, and those alterations are the mildest that you think 
are indispensable? — Yes. 

595. Time may show that rather stronger measures are necessary? — Yes. 

596. But you recommend the alterations which you have suggested to be tried 
in the first instance? — Yes; and if I found the evil was not cured by them, it 
would be time to see whether you would strike at the receiver on petitions, or 
leave everything as it stood. The Sheriffs’ Act not only extended this remedy 
over the whole estate, but gave extraordinary power besides. 

597. Sir R. Peel .] Anticipating for the sake of argument a failure of the 
measures which you now suggest, can yon state what are the other measures which 
you would in that case suggest? — No, 1 have not thought of anything beyond ; 

I should like to see what the evil was before I addressed myself to the considera- 
tion of what would or would not be the cure. 

598. Sir J. Graham.'] You have mentioned incidentally what would be a 
stronger measure, namely, the abolition in all cases of receivers on petition ? — 
Yes. 

599. But you would not think it wise to go that length at once? — No ; I should 
think it would be too strong a measure. 

600. Mr. Monsell. ] Feeling as strongly as you do, the great importance of 
extricating estates in Ireland from the management of receivers, would you think 
it proper in the Bill now before the House, the Bill as to encumbered estates, 
to allow the Commissioners to deal with estates now under the management of 
the Court of Chancery, without any further application to the Court by encum- 
brancers ? — No ; I think it would be a very great mischief to give any such 
power; it would overwhelm the Commissioners at once, and would prevent them 
from discharging the duties which it is at present proposed to confer upon 
them. 

601. In all such cases as I have mentioned, where a desire has been signified 
on the part of encumbrancers to have a sale of the estates, would it not be carry- 
ing out the object of the statute to bring those cases under its operation ? — No, 
I think it would overwhelm the Commissioners ; it could not be carried into 
execution. 

602. At ail events, if it could be carried into execution it would be a measure 
which you think would be desirable ? — No doubt ; those estates ought not to 
remain in the Court longer than is absolutely necessary. The great thing is as 
quickly as possible to ascertain who is the owner, and give him the care of Ins 
own property. 

Ambrose Hickey, Esq., called in ; and Examined. 

603. Mr. R. B. Osborne .] WILL you state what your profession is ? — I am 
a barrister. 

604. Practising in the Court of Chancery and in the Master’s offices in Ire- 
land ? — Yes, I have had some little practice. 

605. Have you given your attention to the subject of the management of 
estates under the Court of Chancery ? — Yes, I have. 

fio6. And to the mode of proceeding in the case of appointing a receiver ? — 
Yes ; the practical part of the profession I am tolerably acquainted with. 

607. Wifi you state the process necessary to be adopted by a receiver, in 
order to bring the circumstances of the estate under the Master’s notice? — So 
soon as the receiver has been appointed, the first thing he has to do is to procure 
the rental of the estate, and he procures that either voluntarily from the inheritor, 
or the Master has power to compel a rental to be given ; very often that is not 
correct, and then the receiver visits the estate, and he writes up to the solicitor to 
prepare a statement of facts, as it is technically called. That statement of facts 
is rather Irish, because it need^ not contain a fact at all, inasmuch as it is not 
verified passage by passage, but’ the receiver swears generally that the foregoing' 
statement is true according to the best of his information and belief. That 
statement of facts is then laid before the Master ; it is generally the production 
of the solicitor, and the Master gives his directions upon it. Each statement of 
facts costs from 3Z. to $ 1 . 

608. That is a charge upon the estate ? — Yes. 

609. What power has the receiver in recovering rents?— He has no power 
except to distrain after rent has been in arrear five months. 

6 io. What 
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610. What power lias the Master? — The Master has the power to direct pro- A. Hickey, Esq. 

ceedings as against the tenants by attachment ; but that is, I should say in the majo- . 

rity of instances, a very inefficacious remedy : with reference to cottier tenants it is 21 June 1849. 
of course of no use to proceed against a man whose sole property is his labour, and 

it is very often a slow remedy ; if the statement goes into the long list it may be 
three or four weeks before there can be any adjudication upon it. Then there is 
a conditional order obtained, and if the tenant files any affidavit whatever in order 
to show cause against that order, several months may elapse before it can be heard 
before the Master of the Rolls. 

611. Could those powers be extended by general orders of the Court? — There 
is great difficulty about that, as Sir Edward Sugden has just said. The practice 
of the Court is the law of the Court. It is the principle of courts of equity 
that if you have a number of decisions upon any one point, they are as binding 
as a statute, and no Judge rescinds or alters or varies without very strong- 
reasons. A case was put by Sir Edward Sugden ; one improvement which he 
made was with respect to old suits existing in the Court of Chancery before 1843. 

It was the law of the Court that no suit was out of the jurisdiction of the Court 
except there was no decree for 20 years; he cut that down at once to 10 years; 
the Court of Exchequer refused to adopt the same rule ; it was making a new 
equitable statute of limitations, and many of the chief members of the bar in 
Ireland thought that was an excess of Sir Edward Sugden’s jurisdiction, and that 
there ought to have been an Act of Parliament ; and in the same way with refer- 
ence to those standing rules of the Court. 

61 2. Do you consider the evils to be in the system, or in the administration of 
it ? — I think the evils are altogether in the system, and that you cannot advan- 
tageously apply the present cumbrous system of a court of equity to the manage- 
ment of real property. 

613. In your opinion, would any alteration of the present system go far to 
mitigate the evils ? — You might mitigate the evils, but the system itself requires 
alteration. Every matter connected with the estate is brought under the notice 
of the Master by the statement of facts. The receiver is in the country, he does 
not come up to see the Master, and he cannot speak to him and inform him of 
the tenant’s character and so on. The Master’s duty is to adjudicate upon 
legal questions ; he is not acquainted with agriculture, and die great majority of 
receivers over small properties in Ireland are not men acquainted with agriculture ; 
they are, I should say, solicitors ; though Sir Edward Sugden observed that there 
was a standing rule to prevent solicitors being receivers, yet iu many instances 
solicitors have been appointed, because in reference to small properties it is very 
difficult to find any other man who will undertake the duty, and in some cases 
they make very good receivers, because they understand the law of landlord and 
tenant, and that is all they have to attend to ; with regard to the improvement 
of the estate, they do not care a rush about that. 

614. Will you state what are the modes adopted of letting land which is under 
the management of a receiver? — There are two ways of letting; as regards 
all lettings which are beyond 15 l. there must be an advertised posting, as it is 
technically called ; the Master authorises an advertisement to be put in the news- 
papers that circulate in the neighbourhood. 

615. The expense of that is paid by the estate? — Yes; but the expense of 
that forms a very inadequate representation of the costs which each estate bears 
on each separate letting ; because the solicitor for the receiver takes all the steps 
preliminary to the letting. He advertises, and he obtains the Master’s direction, 
and then comes the letting; the leases and fees are 7I. 13s. as nearly as I can 
calculate it. There is the payment by the tenant to his own attorney, and there 
is the cost to the estate of the solicitor for the receiver, which very often amounts 
to 5 l. or 6 /. on each letting. 

616. Will you state to the Committee the circumstances under which those 
leases occur? — They occur in various ways; they occur of course at the expira- 
tion of a lease, or in case of ejectments, or in case of vacant possession ; and then 
the rule of the Court with regard to all leases is, that they are only for seven years. 

I think that a very bad tenure ; it is a total bar to improvement, for no tenant will 
improve on so short a term. I think a reform in that respect would be most 
desirable. A creditor, when he goes into a court of equity, knows that the 
owner of the estate has a greater leasing power than that ; and I cannot see why 
the leasing power should be abridged by the mere fact of the estate being under 
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A. Hickey, Esq. the Court. I should say that either the inheritor should have the right of leasing 

— under the Court, or that the Court, to the same extent that the inheritor might 

21 June 1849. have granted leases, should have the power of granting leases, in the same way as 

it does in the case of the estates of minors and lunatics. Then the other mode 

of letting is with regard to tenements under 15 l . ; and that is a very bad tenure, 
because it is a tenure from year to year. 

617. Could the Court make any standing orders, so as to admit of the improve- 
ment of the land ? — The difficulty arises which I have already mentioned, of doing 
it without a statute. 

618. Have you formed any opinion as to the effect of the present system? — 

I have formed a very decided opinion that the present system is injurious to every 
party interested in land in Ireland. 

619. How is it injurious to the owners of estates? — It takes from them the 
ownership of their estates, and vests it in nobody, and it leaves them with no 
power whatsoever except the power of a veto, which they exercise sometimes to 
the injury of the estate. 

620. How is it injurious to the occupiers of land ? — It is injurious to the occu- 
piers, because there is never any money laid out upon the improvement of the 
land. You take from the owner the power of assisting his tenant, and you con- 
fer that power upon nobody else ; you give the occupier a very short tenure, and 
in that way I think it affects him injuriously. 

621. Then as to the injury to the creditor; do you think the creditor benefits 
as much from this as he might benefit from any other system ? — The creditor is not 
so much benefited, because he has to resort to a proceeding which is exceedingly 
expensive, and you thus diminish the security for his debt, and he gets his money 
very slowly, and very unsatisfactorily. When a creditor files a foreclosure bill 
there is a certain time given to the inheritor to appear, and after that two months 
elapse before you can force the answer of the inheritor. It is the principle of a court 
of equity that you cannot move for a receiver except on a statement in answer 
admitting your debt. Then, upon receiving the answer, you must have time to 
consider whether your equity is confessed, and to serve notice of motion, and then, 
you have to apply for a receiver, and a period elapses between the application and 
the appointment, and then the receiver has 15 months before he passes his first 
account; altogether two years nearly elapse before the Creditor gets one shilling 
of interest. 

622. After the receiver has passed his first account, what next happens ? — The 
receiver has three weeks in which to invest the balance, and then the creditor has 
to apply to the Court to be allowed to draw that balance ; but if there are a good 
many creditors his priority may be questioned when he applies for this balance in 
the receiver’s hands, and it may be referred to the Master to inquire whether he 
is entitled to it or not. 

623. From your experience can you state whether the number of receivers is 
increasing or diminishing ? — They are very much increasing. 

624. To what causes do you attribute the increase? — Very much to the Judg- 
ment Acts, and in some measure to the distress of the country. 

625. Can you state what the average expense is of appointing a receiver under 
the Judgment Acts ? — The average expense of the appointment of a receiver if the 
case is unopposed, including the perfecting of the recognizances and serving 
notice upon the tenants that he has been appointed, amounts to between 40/.. 
and 50 1. 

626. What is the expense of extending a receiver? — From 15 1 . to 25 1 . 

627. Is more than one receiver ever appointed over the same estate ? — Yes, that 
is a great practical evil which might be altered ; there are two courts of equity in 
Ireland ; if the judgment creditor selects the Court of Chancery he gets a 
receiver over two or three townlands sufficient to pay his debt; another creditor 
selects the Court of Exchequer, and he gets another receiver over two or three 
other townlands, and consequently the receivers have to bring two different state- 
ments of facts before the two Courts, and there is a duplicate expense upon the 
estate. 

628. Mr. Keogh.] With reference to that part of your evidence as to the 
appointment of two teceivers, must it not be by misrepresentation that two 
receivers are appointed? — No; the two courts hold an entirely distinct jurisdic- 
tion ; 
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tion ; the practice of the Court of Chancery is to appoint a receiver over certain 
townlands, and the practice of the Court of Exchequer is the same. 

629. Has not a party applying for a receiver to make an affidavit that no other 
receiver has been appointed ? — He has to search in the Court of Chancery for 
that purpose, and that is an expense; there is no index accurately kept. 

630. If there were one receiver a second would not be appointed ? — Not in the 
Court of Chancery ; they extend the receiver in that case. 

631. Mr. R. B. Osborne.] Can you form any estimate of the expense of 
nmnao-ement by a receiver ? — The expense of the best managed estates by a 
receiver would be 13 per cent., and very often it is double that, where you take 
law proceedings against tenants. 

632. It would be 15 per cent, in cases of minors and lunatics? — Not so much 
as that; because the data upon which I form the estimate is this; the receiver 
gets five per cent., and then 1 think on the average there are three statements 
of facts in the year and three reports; and these and the passing of the accounts 
will amount to full 5 per cent. Then there are the attendances of the solicitor 
for the plaintiff, and the attendances of the solicitor for the inheritor ; that also 
forms a charge against the estate. I had the advantage of hearing Master 
Brooke’s evidence, and 1 was very much surprised to hear that those attendances 
were so few as he stated. I have been very often in the Master’s office, and I 
have known six or seven or eight solicitors attending summonses and meetings ; 
not more than two are charged upon the estate, viz. the solicitor for the inheritor 
and the solicitor for the plaintiff, except where another solicitor makes a valid 
objection, and carries his point; in that case he would be allowed his expenses. 

633. Sir J. Graham.] Do the Court of Chancery and the Court of Exchequer 
in Ireland exercise a concurrent jurisdiction under the Sheriffs’ Act in appointing 
receivers ?— Yes. 

634. When a receiver has been appointed over an estate by the Court of 
Chancery, another judgment creditor may go into the Court of Exchequer for the 
purpose of obtaining another receiver over the estate — That is my impression. 
In a case 1 was in, a receiver was appointed in the Court of Exchequer first, and 
the mortgagee presented a petition to the Court of Chancery and obtained a 
receiver over a different part of the property. 

635. Mr. Keogh.] Supposing a receiver to be appointed in the Court of 
Exchequer, and another to be appointed in the Court of Chancery by means of 
the party keeping back that information, or not being required to give it, cannot 
the senior creditor go into the Court of Exchequer and get the receiver discharged ? 
— In a plenary suit he can, where the receiver is appointed over all the property' 
of the debtor ; but cases occur where particular townlands are selected over which 
the receiver is placed. 

636. Sir J. Graham .] Do you see any advantage in the Court of Exchequer 
exercising this concurrent equitable jurisdiction over property with the Court of 
Chancery in Ireland, or do you see any reason why the power should not be alto- 
gether given to the Court of Chancery ? — I think there is a great disadvantage in 
their exercising a concurrent jurisdiction. The Court of Exchequer is useful 
for the adjudication of equity cases if the Court of Chancery has too much to do, 
but I think that power should be concentrated in one court. 

637. Quoad the appointment of receivers you would see no objection to 
ousting the jurisdiction of the Court of Exchequer r — I see no necessity to oust 
the jurisdiction of the Court of Exchequer, but they should refer the appointment 
of receivers to the same governing body. If you allow the Court of Exchequer to 
act as a court at all, it must have all the powers granted to a court, amongst 
others that of appointing receivers. 

638. Do you know any instance in which over the same estate on behalf of 
the creditors there have been two receivers appointed by the Courts r — Yes, in 
the case of Guinness v. Darley I know that the Court of Exchequer appointed a 
receiver over certain townlands, and the Court of Chancery appointed the same 
receiver over other denominations of land of the same debtor. 

639. And the estate is subject to the charge of two receivers?— Yes, practi- 
cally so ; there were different statements of facts and different accounts to be 
passed. 

640. And as it appears to you, that is quite unnecessary ? — Yes. 

641. Mr. R. B. Osborne.] What class of men are generally appointed as 
receivers?— Over very large properties you get country gentlemen and gentlemen 
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A. Hickey, Esq, acquainted with agriculture ; over small properties you get inferior men, and you 

get solicitors ; and it is impossible under the present system to concentrate a 

!2i June 1849, number of properties in the same hands, from the number of securities that the 
Courts require; they require the security of the receivers, and two recognizances 
in double the amount of the rental ; there would be a multiplicity of recogni- 
zances that no one could by possibility attain, if you were to have in each case a 
separate recognizance. 

642. What is the reason that they require a higher recognizance in the Court 
of Exchequer than in the Court of Chancery? — I do not know. 

643. The recognizance must be equal to the rental for three years, must it not, 
in the Court of Exchequer? — I do not know of my own knowledge. 

644. Have the receivers any inducement to look to the estate, with a view to 
improve it ? — None whatever ; it is a mere question with them of pounds, shillings, 
and pence; their object is to collect as much and as quickly as possible, and to 
account as slowly as possible. 

645. Have you considered how the abuses of the present system can be 
remedied? — I think I have; the plan which is before the Committee now was 
shown to me, and it appears to me to devise a remedy. 

646. Mr. Henley .] You have stated that, in your judgment, 15 per cent, is the 
average charge of the management of estates in the Court of Chancery ? — 
Yes. 

647. Of that there is the commission of five per cent, to the receiver, and 
another five per cent, for the three statements of facts, the reports, and the 
passing of the accounts ? — Yes. 

648. What is the charge in the Master's Office upon the statement of facts ? 
— It averages from 3 /. to 5 1 . 

649. Mr. R. B. Osborne. J That is three times a year? — Yes. 

650. Mr. Henley.'] That would be 15/. in the year? — Yes, but then there are 
the reports upon those. 

651. What is the expense of those reports ? — From 7 1 . to 10 /. 

652. There are three reports and three statements of facts ? — Yes. 

653. That would be 25Z.? — Yes. 

654. What would be the expense of the passing of the accounts ? — From 5 /. 
to 7 1. or 8 1 . 

655. That would come to 30/. or 40 1 . ? — Yes. 

656. Is that a fixed sum, without reference to the value of the estate ? — It is 
so much a sheet, according to the length. 

657. It may be then as great for an estate of small value as for one of large 
value ? — Yes ; but my observation applies to estates of the average value. 

658. What are the Committee to understand by “estates of the'averaim value”? 
—Estates of from 500 l. to i,ooo/. a year. 

659. But 15 per cent, upon 500/., and 15 per cent, upon i,oooZ. is a very 
different thing ? — With larger estates you have more frequent statements of facts 
to bring before the Master, and even with regard to them it would be about the 
average. There are charges for bailiffs and other incidental expenses. 

660. If the value of the estate goes beyond 1,000 it would not be so large au 
average? — No. 

661. What is the third item of 5 per cent r— The attendances of the solicitor 
for the plaintiff, and of the solicitor for the inheritor. 

662. That again would have to be qualified by the value of the estate ; the 
number of attendances being the same, it would be in the case of large proprietors 
a smaller per-centage ?— Yes. 

663. With regard then to the 10 per cent, beyond the 5 per cent, for the 
receiver, that would have to be qualified by the value of the estate ? — Yes, it 
would. 

664. It would be a greater amount on a small estate, and a less amount on a 
large estate ?— Yes, I take the average. 

j 5 - You stated, that in your opinion seven years was an objectionable period 
or leasing, and you said that you could see no reason why larger leasing powers 
should not be exercised by the Court ? — I do not. 

666. What difficulty is there now, in the Court exercising that power, with the 
consent of the owner ?— -None but inveterate usage ; but the Court never does it 
on the principle that Sir Edward Sugden has stated ; they want to sell the estate 
as soon as possible, and to hand it over to the new proprietor. 



Printed image digitised by the'llniversity of Southampton Library Digitisation Unit 



667. But 




ON RECEIVERS, COURTS OF CHANCERY, &c. (IRELAND). 59 

66 7. But frequently it is not the intention of the parties in bringing the estate A. Hickey, Est*. 

into Court to sell it ? — Not under the Judgment Acts. 

668. And those are the great majority of the estates that are brought into 21 June 1849. 
Court ? — Latterly they have been. 

669. Would there be any difficulty in the law if the owner consented to that 
power being exercised ? — I am not aware of any difficulty. 

670. Mr. Keogh.'] If the owner applied in a proper case, would not the Court 
give permission to grant a lease ? — 1 never, knew it done ; it is contrary to the 
established practice. The practice of the Court is, to grant a lease for seven 
years pending the cause or matter. 

671. Sir J. Graham .] We have been told that when a property for debt gets 
under the management of the Court the owner considers the case desperate, and 
abandons all care of it ; is that your experience, generally speaking ? — Indeed 
very much so ; in many parts of Ireland I am afraid it is so ; sometimes owners 
are very litigious, and very often they throw every possible obstacle in the way 
of the proceedings, with a lingering hope that they may outlive the debt. 

672. Mr. R. B. Osborne.] You know the case of Darley v. Hunter, where 
there was a receiver for 10Z. ? — There were two cases before the Master of the 
Rolls ; one of them was for a debt of 5I.12S. 6d . ; the application was for the pur- 
pose of extending the receiver, not appointing a receiver ; I do not know what 
the value of the estate was ; but in the case to which the question alludes the 
rental of the estate was 10Z. a year ; and an application was made to the Master 
of the Rolls that the receiver should only account quinquennially, in order to save 
the expense of accounting more frequently than that, but the Master of the Rolls 
refused that application in order to show the utter hopelessness of proceeding in 
that way against such a small property. 

673. Sir/. Graham.] What would be the cost of that motion, the rental of 
the estate being 10 l. a year? — £. 3. 

674. Mr. R. B. Osborne .] How much of the 10 l. found its way into the hands 
of the creditor? — When the Master of the Rolls refused the application I should 
say none ; it was an abortive proceeding ; and with reference to the expenses of 
management of estates, I have kept out of view' the various applications that 
arise in Court for the application of money and various other matters. 

675. Sir P. Nugent.] In the Court of Chancery is there not the expense of 
the usher’s poundage ? — Yes. 

676. Is not that another item to be added to the expense of the receiver 1 — 

It is a deduction when the money is being drawn out. 

677. Sir /. Graham.] Is the usher's a patent place ? — Yes. 

678. Is it in the nature of a sinecure? — Yes, I believe it is. 

679. Sir P. Nugent.] What is the amount of the usher’s poundage ? — I do 
not know precisely. 

680. Mr. Monsell.] What mode does the Court take to ascertain the solvency 
of the security of the receiver? — The practice with regard to that is this: the 
receiver obtains two sureties, and each swears that they are worth the required 
amount, and enter into recognizances ; in some cases the receiver is allowed to 
tender three, four, or five, or six sureties, but they must always qualify upon oath ; 
and in some cases I believe that practice has led to abuses ; the oaths are taken 
before the country commissioners sometimes. 

681. Do they, in point of fact, all qualify upon oath? — Yes. 

682. What measure is taken by the Master to ascertain whether the thing is 
done in a bond Jide way r — When it is done before him he sees the parties, and 
he asks them whether they are worth the sum mentioned in the recognizance. 

683. In point of fact, is it not done in many cases without the knowledge of 
the Master? — Yes; there is a summons to attend, sureties are offered, and if 
there is no objection the rest follows as a matter of course. I may mention one 
remarkable case that occurred : the agent of the inheritor was appointed 
receiver, and he tendered two sureties as security for 1 2,000 1.; the plaintiff 
objected to both of them ; and when they were called upon to qualify on oath, 
they qualified to the amount only of 1,200 l. 

684. Do you suppose that abuse to prevail to any great extent ? — No ; I should 
not suppose it does. I should not say that the sureties are always the most sol- 
vent parties, but requiring securities in that way amounts to a bar to a large and 
very deserving class of men. 

0.83. h 2 685. What 
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A. Hickey, Esq. 6S5. What remedy, under the present system, is there for the smaller class of 
- tenantry, if they are unjustly dealt with and oppressed by a receiver r — They have 
21 June 1849. no mode of redress except by employing a solicitor, and bringing their case 
before the Master; the Masters do not always adhere to that rule. If tenants in 
the country write a letter, complaining of the receiver, they will refer that to the 
receiver, and direct him to inquire into it. But all that is expensive, because he 
files an affidavit, and that is a charge against the estate. 

686. Take, the case of tenants of 15 l. or 10 l. a year; have they any redress 
against the oppression of the receiver? — No, I think not. 

687. Mr. Keoah.] Are there not a large number of solicitors and solicitors’ 
clerks acting as receivers? — There are a large number of solicitors acting as 
receivers more than there, are solicitors’ clerks. 

688. Do you consider that the appointment of solicitors as receivers increases 
the expense?— 1 should say so. 

689. Sir J. Graham.'] Is not the appointment of solicitors as receivers a direct 
violation of the existing rule?— I have always understood that what Sir Edward 
Sudden stated was the rule, but the Masters have practically violated the rule. 

I have heard that in one instance a gentleman was appointed as receiver being a 
solicitor ; the nomination was in this form : “ I nominate so and so, attorney-at- 
law,” and the appointment was sent back to the Master; the Master was of 
opinion that the attorney was the best person he could get, and retained him as 
receiver. 

690. Master Brooke told the Committee that lie adhered to the rule, and 
never appointed a solicitor or a solicitor’s clerk as receiver? — That is, where he 
could get anybody else ; but very often the Master has not any option. But those 
things are arranged beforehand ; the plaintiff nominates a person, and the Master 
authorizes the appointment without inquiry, where there is no contest for the office. 

691. Is there no facility for making it appear to the Master that the party 
nominated is a solicitor or a solicitor’s clerk? — Yes ; the profession or business is 
required to be stated in full. 

692. Mr. R. B. Osborne .] The system pursued in the Master’s Office in cases 
of that sort is not uniform ? — No ; to be an attorney does not disqualify. 

693. Sir J. Graham .] Is it not very easy to give another description to a 
solicitor’s clerk, than “ solicitor’s clerk ” ? — Yes ; “ clerk ” would not be a proper 
definition for him, that would mean a clergyman. 

694. Under a general designation, is not a solicitor’s clerk or agent frequently 
appointed ? — I should say he was, but I speak more from report than from actual 
knowledge of that fact. 

695. Mr. Keogh.] You heard Master Brooke say on his examination, that he 
always required distinct solicitors for the receiver and the plaintiff. In your 
experience, have you known the same solicitor acting for the plaintiff and the 
receiver, by his naming some other person and carrying on the business for the 
receiver and the plaintiff at the same time, though by the order of the Court he is 
required not to act for the plaintiff and the receiver? — The class of gentlemen for 
whom 1 do business do not do that covertly, but I believe it is done. 

696. Though it is a standing rule of Court that solicitors should not so act ? — 
Yes; but I have never known an instance of that in my own practice. 

697. You know that the receiver has to make an affidavit, that he has entered 
into no underhand bargain with the solicitor ? — Yes. 

69S. Do you think that secures parties from underhand bargains ? — I rather 
think there is a little exaggeration about that ; I do not think there is much of 
underhand agreements as to poundage. 

699. Sir J. Graham .] Whatever abuses may exist, are not they abuses which 
if brought: before the Court, the Court might remedy ? — Yes ; it is very difficult 
to have an institution that is free from abuses. 

700. Does any alteration of the law in this respect occur to you as necessary ? 
— I think for the entire system, an alteration is absolutely necessary. I do not. 
see from the present constitution of the Court of Chancery how they can exercise 
a strict superintendence over those matters. 

701. What is the alteration which you would suggest? — I would suggest a 
different jurisdiction, similar to what is suggested in the paper that has been printed. 

702. Mr. R. B. Osborne.] Is it the result of your experience that the cases in 
which receivers are appointed are for large debts rather than small debts ? — 
Generally they have been for small debts under the Judgment Acts. 
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703. What are the causes of that? — It arises from the facility of obtaining A. Hickey, Esq. 

receivers, and from judgments being the common assurance of the country. 

704. Have the cases in which receivers have lately been appointed generally 21 bine i 8 49- 
been for small debts? — The great majority of them. 

705. And they are constantly multiplying ? — They are. 

706. Mr. Monsell.] In cases where receivers are appointed for small debts, 
due, perhaps, by small tenants, is it not the fact that the receivers are very often 
persons of the very lowest description ? — There would be very great difficulty in 
getting any other persons to act as receivers. 

707. But the fact is, is it not, that those persons have power vested in them, 
and they exercise the power which they have over the small tenantry with very 
great hardship ; is not that your experience ? — I am afraid that is the case. 

708. Mr. Vesey.] You stated that it was the custom of the Court to let land 
by auction? — Yes. 

709. Do they let it to the highest bidder ? — Yes ; but the Court has the power 
to retain the occupying tenant. 

710. In the case of the termination of a lease, is the farm given to the highest 
bidder, to the detriment of the occupying tenant, if the occupying tenant does 
not become the highest bidder ? — The highest bidder, generally speaking, gets the 
farm. 

711. In case the Master, or the person who has the. control over the letting 
the land, knows that one of the bidders is the occupying tenant, will he, in that 
case, give the preference to the highest bidder, and throw aside the occupying 
tenant? — He will not allow the occupying tenant to be put out of occupation, if 
he believes the competition excessive, and that the fair value has been offered by 
the occupying tenant. 

712. Who is the officer that has the letting of the land ? — The Master. 

713. Is it in the power of the Master, under the present system of receivers, to 
acquire a knowledge of who the occupying tenant may be? — Yes, the receiver is 
the accredited organ of the Master, and the Master has the right, under one of 
the General Rules, to call upon the receiver to state on affidavit who are the 
occupving tenants, and in what way they have cultivated the land. 

714. Is the receiver generally present at the time that the auction for the land 
takes place ? — Not necessarily ; his solicitor is present in Dublin, but in the 
country, if the letting were there, the receiver, would be present. 

71,5. Under the present system of receivers, the Master has a difficulty in 
acquiring a knowledge of who the occupying tenant may be ? — I should not say 
he would have a difficulty in ascertaining who was the occupying tenant, but 
whether he was an improving occupying tenant or not would require some 
inquiry. 

716. Sir P. Nugent.] You state that the Master has a right to call upon the 
receiver to state upon affidavit the circumstances of the tenantry. 1 hold in my 

hand a lease made by Master , who is now no more. This lease was 

made of 28 acres of land, on which there are four families residing; it is divided 
amongst four, each having 7 acres, and the mode adopted by the Court is, to grant 
a lease to one man, with the condition that he shall divide it among the other 
four, in order to save the 7 /. 4 s. 3 d. which the lease would cost if granted to 
each. The Master could have no conception that there were four tenants of this 
land which was demised to one. 

717. Therefore there was a fraud practised upon the Master? — That is a 
•strong term ; it may have been merely for the purpose of avoiding the stamp. 

718. You could not say that the law was a good one which would allow such 
a misrepresentation as was made here of the circumstances in which the property 
was? — Certainly not. 

719. And yet the law is such that that lease is binding? — Yes ; except that you 
could go to the Court and set it aside upon proving fraud. 

720. Mr. Henley.] By whom is the lease signed ? — By the Master in whose 
office the lease is. 

721. If there had been such a statement as that made, it must have come 
under the eye of the Master ? — If it is recited in the lease. 

722. It is presumed that what a man signs he is cognizant of? — Yes ; on look- 
ing at the lease, I think that this case has been put rather more strongly than it 
bears out. The lease is to one man ; it is granted to him as now in the occupa- 
tion of those four tenants ; but of course it creates a middle man, and that is 

0.83. h 3 bad - 
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bad. That was a lease of lands to a tenant, which were already in the occupation 
of four individuals. 

723. Mr. R. B. Osbojvie.] You are generally of opinion that with reference to 
those estates which are under the control of the Court of Chancery in creditors* 
suits, the agriculture of the land is not in the state in which it ought to be, and 
that the general effect upon the tenants in the way of improving the land is bad ? 
— I am decidedly of that opinion. 

724. You said that you had turned your attention to the mode in which the 
present evils could be remedied ; have you seen this Paper before in manuscript 
(a Paper being shown to the Witness ) ? — Yes. 

725. You are of opinion that the general outline of this plan suggests a remedy 
by which the system of the management of landed property under the Court 
might be improved ? — Yes ; 1 am not the parent of the project ; the merit of it is 
due to another person. 



[The Paper was read , as follows :] 

OUTLINE of a Plan for the belter Management of the Estates now under the 
Receivers of the Courts oe Equity in Ireland. 

It is proposed, — 

That the present powers of the Courts of Equity in Ireland, in relation to all questions 
affecting property over which they now exercise jurisdiction, shall continue — save so far as 
respects the management of landed property as now administered by receivers under the 
direction of the respective courts, and which it is proposed shall form a separate jurisdiction 
under the. regulations hereinafter stated. 

That the management or agency of these estates be transferred to the control and 
superintendence of a Board or Commission to be appointed (the expenses of which shall 
form no charge 011 the country). The Commissioners to have power to make such rules, 
orders, and regulations as they shall consider necessary, but with the concurrence and 
subject to the approval of the Lord Chancellor of Ireland and the Master of the Rolls. 

That the Board or Commission shall consist of three members acquainted with the 
management of Irish landed property, one of whom shall be a barrister, and that this 
Commission shall be invested with powers to regulate and direct all matters relating to the 
management of the estates, the maintenance of buildings, the improvement of the land, the 
letting of the land, and the making of leases, the collection of the rents, the appointment 
and dismissal of local agents, the employment of surveyors; and to have the entire control 
and direction of everything connected with the management of the estate and the tenantry. 

That the creditor shall have no control or right of interference with the management of 
these estates save in cases to be provided for, but that the surplus of the rents and profits 
shall be transferred at stated periods to the credit of the cause or matter in the books of the 
Accountant-general of the Court of Chancery, and which shall then be dealt with by the 
Court in all respects as at present. 

That one uniform charge per cent, on the amount of the rental shall cover all the expenses 
of management in lieu of the present charges for receivers’ poundage and receivers’ costs, 
and that out of the fund created by said uniform charge shall be paid the salaries of the 
Board, and also all other expenses, and the salaries of all persons to be employed by the 
Commissioners in the management of these estates. 

That attached to the Board, and under their orders, there shall be an accountant with 
assistants, and a solicitor with assistants, all at fixed salaries paid out of the fund. 

That the various estates and properties shall be allotted into districts; and that the 
Board shall have power to employ district inspectors, to be paid out of the fund, and who 
shall be in communication with the Board, and act under their directions. The duties of 
a district inspector shall be to superintend, by actual inspection, the management of the 
estates and properties in his district, and to report to the Board ; to see that all the direc- 
tions of the Board are carried out; to superintend the execution of any work or improve- 
ment that may be sanctioned by the Board ; to value the land when unlet, and to take all 
the necessary steps to relet the land and select new tenants, subject to the approval of the 
Board ; to see that the local agent discharges his duties efficiently, and to report to the 
Board; to see that the rents are punctually collected; to assist the local agent by his 
advice and direction in all cases of difficulty or emergency, and to make himself personally 
acquainted with the condition of the lands and the tenantry on every estate in his district. 
To attend on certain fixed days at his office (which shall be as central as possible for his 
district), where he shall hear and investigate all matters brought under his notice in regard 
to the estate, and report thereon to the Boa.rd ; but in no case either to receive or dislTurse 
money on account of an estate. 

The district inspector to be, in all cases, a man practically acquainted with the manage- 
S ffie a Board Pr ° Vernent ° f landed pr0 P ert y* and his a PP oilltment 10 continue at the pleasure 

That local agents be appointed by the Board at such salaries as the Commissioners shall 
think proper (payable out of the fund), and the appointment to continue during the 
pleasure of the Board. n 

The 
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The local agent shall be required to have a knowledge of agriculture, so as to be able to 
direct and assist the occupiers to an improved system of cultivation. He shall act under 
the district inspector, and by his directions. He shall receive the rents, and account for 
same every month direct to the accountant’s office in Dublin, and at the same time transmit 
his receipts to the Bank of Ireland, to the credit of the commissioners, and shall attend to 
all the details of the estate over which he is appointed, such security to be given by him as the 
Board may think proper, but no local agent to be appointed over a greater extent of 
property than he can personally superintend. 

That tenants’ leases be prepared under the direction of the Board, and without any expense 
to the tenant beyond payment of the stamp duty. 

That the office of the accountant shall be separate from the office of the Accountant- 
general of the Court of Chancery, and in his office the accounts of every estate or property 
shall be distinctly written out in books, and posted up every month from the local agent’s 
accounts. 

The books of account to be open for the inspection of every person interested, so that 
all parties may have the fullest information of the progress and management of every 
property, and of the disbursements on account thereof, and of the surplus fund available 
therefrom; copies of all accounts to be furnished when required without fee, and for the 
expense of copying. 

That the Board shall be ready to receive applications, suggestions, or complaints, from 
owners or creditors, or from any other person interested in the estate, and shall act on 
them as the nature of the case may require. 

That complaining parties shall submit the matter of complaint in writing to the Com- 
missioners, and in such form as the Board may direct; and that the Commissioners shall 
have the same power as the Masters in Chancery to hear and determine on all cases sub- 
mitted to them ; and shall have power to call all parties before them, and to hear counsel 
when necessary, and to give judgment. 

Parties to have the right of appeal to the Lord Chancellor or Master of the Rolls. 

726. What is your opinion as to the transfer of the land to a Board or Com- 
mission ? — I think it would be desirable that there should be one centre for the 
■whole management of landed estates in Ireland under the Court of Chancery ; at 
present you cannot have a uniform system carried out by the Masters, who have 
other and very laborious duties to attend to. 

727. The paper states that the expenses of this Commission shall form no 
charge upon the country ? — Yes. 

728. What advantage do you think would result from this commission con- 
sisting of three members ? — One individual might take a wrong view of various 
matters, and in such a case the other two would act as a check upon him ; and 
in cases which required great consideration the deliberate opinion of three indi- 
viduals would be better than that of one. 

729. Do you think it would be well to insist that one of the commissioners 
should be a barrister ? — I think so, as many cases would involve legal questions. 

730. It says “ that one uniform charge per cent, on the amount of the rental 
shall cover all the expenses of management, in lieu of the present charges for 
receivers’ poundage and receivers’ costs ; ” you have stated that the costs of a 
receiver to an estate is 15 per cent. ? — I should say so on an estate within the 
limits I have mentioned. 

731. What fair per-cent age do you think it would be just to put down in the 
proposed case ? — I do not think you could safely say less than 7 -J per cent. 

732. Do you think 7 J cent, would cover all the expenses? — Yes; my calcula- 
tion is, that there are 1, boo, 000/. a year under the Court of Chancery ; that is 
more than can continue, though it is difficult to predicate when it will leave the 
Court; it is most utopian to expect that any considerable proportion will leave the 
Court very soon ; but estimating that there will be 1,000,000 1 . a year rental, 
according to the paper laid before Parliament the costs upon the average will be 
about 30,000 /. a year, and allowing five per cent, for the receivers’ poundage, 
that would be 80,000 1. a year ; but that does not represent at all the cost to the 
estates. But taking 80,000 l. as the costs for about 1,000,000 1 . a year, this 
Board could be done for less than that. 

733. Will you state the nature of the expenses entailed on the estates ? — I 
should say that the Commissioners would cost from 3,000 /. to 4,000 l. a year to get 
competent men ; and I should think about 20 district inspectors would be suffi- 
cient, because in the northern counties of Ireland properties under the control of 
the Court of Chancery are not numerous. In the county of Down there is a very 
small rental under the Court ; and for from 300 l. to 500 1 . you would get a very 
competent man to devote himself to the duties of the office of district inspector. 

°*83* h 4 Then 
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A. Hickey, Esq. Then they would require persons in the nature of an English bailiff, who would 

have from 50 l. to 100/. a year; that would comprise all, with a secretary, soli- 

2i June 1849. c itor, and accountant. 

734. Sir J. Graham.] Did you not hear the evidence of Sir Edward Sugden ? 
—I did. 

735. And you heard the objection that he stated to any system of improve- 
ment in the management ot estates brought into Court on behalf of creditors, 
as proceeding on a wrong- principle ; namely, that it contemplated their perma- 
nent entanglement within the meshes ol the Court r — I did. 

736. Do not you feel the force of that objection?— I feel that there is very 
erreat force in that objection, but I also feel that you might mitigate the present 
evils very materially by a better mode of management of estates, and that it is 
utopiau to expect that there will not be encumbered properties in Ireland for 
a vast number of years which must come under the control of the courts of 
equity. 

737. Would you advocate the principle of going to the source of the evil and 
arresting the rapid increase with which estates are brought within the meshes of 
the Court r — Yes. 

738. The first object of the Legislature ought to be to arrest the progress of 
creditors bringing estates, especially for small debts, under the management of the 
Court ? — Undoubtedly. 

739. Having doue all that the Legislature can do in that direction, many 
estates will still remain under the management of the Court on behalf of the 
creditors ; do not you think that the object with respect to them is what Sir 
Edward Sugden stated, namely, not that the estates shall be permanently well 
managed by the Court, but that they shall be sold as soon as possible, and that 
the ownership shall be changed, and that thereby they shall be taken out of the 
Court? — That would be the primary object, but I look upon it as practically im- 
possible if you retain the Judgment Acts, and parties proceed not for a sale in all 
cases where they apply to the Court ; where there are life estates you do not sell 
the life estates, because the costs of the sale, and making out title would be more 
than it would he worth, and the object of the creditor is to keep the property till 
the debt is paid. And then the estates of minors and lunatics must remain 
under the Court of Chancery. 

740. Applying your mind to the cases of estates under the management of the 
Court on behalf of creditors, is it not the primary object that the pressure should 
be for a sale of the estate, and not for- the good management of it under the 
Court? — I think the pressure should be for a sale ; taking an encumbered property 
from the hands of an encumbered proprietor is certainly desirable. 

741. You have said that the inheritor ceases to care much when his property 
is in Chancery what is done with it ; if you have not a strong pressure from the 
tenants and all the parties interested for a sale, and if the good management of 
the estate by the Court had the efiect of diminishing that pressure, would not the 
property now involved under the Court of Chancery’s management remain almost 
permanently under its management? — Experience has told us that properties are 
very long before they get out of the hands of the Court, and during that time it 
is an immense national evil that there should be no means of managing them 
properly. 

742. The consideration is twofold : whether by better management you should 
keep the estates under the management of the Court, or whether by allowing the 
management to be bad you should keep up the pressure for a sale? — Yes ; the 
consideration is twofold, but you give to the creditor a defined remedy for the 
recovery of his debt; you give him the Court of Chancery ; and I think that you 
ought, when you take the property from the owner, to mitigate the evil of taking 
away the property from the owner, by giving to the Court of Chancery the power 
to manage it in the best possible way. 

743. Where estates are deeply encumbered by claims of many creditors, may you 
not, by expensive management, defeat the interest of the puisne creditors ? — I do 
not think I should defeat the interest of the puisne creditors, because no Court 
would make any outlay in improvement without the prospect of either immediate 
or more remote return for the outlay which was made. 

744. Suppose you satisfy all the claims of the creditors, and there remains a 
residuary interest which would come to the inheritor, if you trench upon the surplus 

income, 
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income, the outlay on the estate may be exactly the residue that the inheritor A. Hid-cy, Esq. 

would enjoy? — No ; I should not make that outlay except in cases where he as- 

sented or showed some valid reason for not assenting; I should not give the 21 June 1849. 
Commissioners the absolute power. This Board should represent to the inheritor 
that they were about to make the improvement, and should hear his objection to 
the contemplated improvement, and should weigh the matter judiciously as rea- 
sonable men, and as sensible men, whether that improvement should Lie carried 
out or not; but what I think, the great evil is, that at present there is an absolute 
power of veto by the inheritor and by the creditor against improvement. 

745. I will put this case: supposing the rental of an estate to be 1,000/. a 
year and the charges upon it to be 800 /. a year, the inheritor has 200 /. a year ; 
if there were an application for an abatement of 15 per cent, upon the rent, it 
being rack-rented, the inheritor might come in and say, “ This reduction of 1 5 per 
cent, perhaps may improve the estate, but it will leave me, instead of 200/. a year, 
only 50 /. a year ” ? — In such a case as that I should disregard the inheritor, be- 
cause I should consider that would be a necessary punishment upon any man for 
being an encumbered proprietor; some time since in Master Litton’s office, in 
Carroll v. Darcy, there was an application made for money to be expended in 
improvements, and it was opposed by the owner, and the consequence is that vast 
portions of that property are absolutely waste, and there has been a loss of life. 

746. Mr. Keogh.] A party might not have encumbered the estate himself ? — 

No, but the sons are visited for the sins of the fathers. 

747. Mr. R. B. Osborne .] The public good, in your opinion, demands such a 
measure? — Yes, and that the Court should have the power of exercising that sort 
of jurisdiction and judicial investigation. 

748. Sir J. Graham.'] When it comes to that point that the interest of the 
inheritor must be sacrificed, is it not infinitely better, the public good being the 
primary consideration, that instead of the 800/. a year being brought under the 
Court of Chancery management for the judgment creditors, the estate should be 
sold and pass into other hands? — Certainly, but that is not done so quickly ; a 
great deal of that delay may be attributable to the suitors, and some to the Court. 

It has been considered not just at the present time to throw properties into a 
deteriorated market. 

749. To return to the case of an estate of 1,000/. a year, under the manage- 
ment of the Court, 1 5 per cent, of that is swallowed by receivers and agents, and 
upon the motions of solicitors and barristers ; if the estate were sold, and the 
amount of the fee simple realised, the surplus would go to the owner? — I quite 
agree that the primary object is to expedite sales, where property comes into the 
Court of Chancery for the purpose of sale, but a vast deal of property does not 
come into the Court for that purpose. 

750. Whether the interest of the public be considered, or the interest of the 
creditors be considered, sale is the best course to be adopted ? — In many cases 
it is; but if there were a tenant for life I do not know that it would be the best 
course. Many of the encumbered proprietors of Ireland are merely tenants for 
life. Where you had a case of a proprietor who was owner of the inheritance, I 
think it would be the best course. 

751. Wherever the estate is held in fee by the debtor, sale is the best course? 

— Yes, it would be only during the transition period that I would improve the 
system of management as much as possible. 

752. Mr. Keogh.] You would not apply that observation with regard to sale 
to tenants for life ? — No. 

753. Taking into account the costs that are incurred in the progress of a suit in 
the case of tenancies for life, would the parties be better off by the sale of the life 
estate at once ? — With the present cost they would ; if you charged only 7 l per 
cent. I do not think they would. 

754. Upon your own calculation there is eight per cent, now charged upon pro- 
perties as costs of receivers ; you said 80,000 L out of 1 ,000,000 /. of property f — 

Yes, but I said that inadequately represents the charges without reference to motions 
or the costs and charges of solicitors. 

755. They are the general costs of the suit? — No, the costs connected with 
the administration of the estate by receivers, and also attendances before the 
Master; besides that returns show 800,000/. a year, and not 1,000,000/,, as the 
rental under the Court. 

756. If the present system of receivers is continued, you think it desirable to 
sell the life estates? — Yes, in most cases. 

0.83. I , 757 - Mr. 

Printed image digitised by the University of Southampton Library Digitisation Unit 




A. Hickey, Esq. 
21 June 1849 



66 MINUTES OF EVIDENCE taken before SELECT COMMITTEE 

757. Mr. Henley.'] But what would be the condition of an estate in the hands 
of a man who merely bought the life estate ? — It would be very bad, because lie 
would have a limited interest, and his object would be to obtain the utmost he 
could out of the estate. 

758. Therefore no benefit would accrue to the tenant on selling it? — No; that 
did not occur to me. It would be better not to sell. 

759. Sir J. Graham .] But the screw is now applied by the receiver as severely 
as possible?— I do not think the receiver is successful in getting the rents; 
under the present system he cannot distrain till five months had elapsed, and he 
cannot give employment. 

760. His poundage depends upon his collection ? — Yes. 

761. He lias a deep interest in collecting the last farthing he can get? — Yes; 
but he has not the means of doing it. 

762. You object to five months’ grace being allowed? — There should be a 
discretion given to the receiver. 

763. That is not statutory ; it is a rule of Court?— It is a rule of Court. 

764. Has that rule been brought under the consideration of the heads of the 
Court ? — I am not aware ; but Sir Edward Sugden bestowed a great deal of 
attention upon those rules, and a new chancellor following him does not like at 
once to alter the practice that he has laid down. 

765. Was that limit of five months introduced by Sir Edward Sugden? — Yes. 

766. Mr. Henley.] Could you give any opinion as to the proportion of 
estates that are under the Court of Chancery, which are life estates, as distinct 
from fee estates : — I could not. 

767. You could give no opinion as to the proportion of minors’ and lunatics’ 
estates out of the 1,600,000 1. a year ?— No, because the 1,600,000 1. is not very 
accurate; the returns do not distinguish; it is an approximation to the number 
taken in the last two years. 

768. Can you give any opinion to the Committee, as to the proportion of the 
estates which exceed 1,000/. a year ? — I should say two-thirds of the properties 
were under 1,000 l. a year. 

769. Mr. Vesey.] If every facility were given for the sale of estates under the 
Court of Chancery, do you think there would be a large number of estates still 
remaining under the jurisdiction of the Court ? — I do, so long as you allow 
judgments to remain in force. 

770. Do you think for the management of those estates which are likely still 
to remain under the jurisdiction of the Court, some improved system should be 
adopted ? — I do. 

771. Mr. Henley .] With reference to the three persons to whom you would 
entrust the management of those estates, would you entrust to them the decision 
of disputed points ? — I would, subject to appeal. 

772. To whom ? — To the Master of the Rolls, or to the Chancellor. 

773. Not to the Masters ? — No ; I would do away with the jurisdiction of 
the Masters. 

774. Would you give those three persons the judicial powers that the Masters 
have now ? — Yes. 

775. What security would you propose to demand? — The money should never 
pass into their hands ; there should be an accountant connected with the office ; 
and the local agent should remit to that accountant every month, and that 
accountant should give security ; he should then charge a certain sum on the 
rental, and put the surplus to the credit of the Accountant-general of the Court 
of Chancery; none of the money would pass into the hands of the Commis- 
sioners. 

776. You would pay to the local agents from 50/. to 100/. a year; what 
amount of money should they be allowed to have in their hands? — Never more 
than half a year’s rent. 

777. ReDt in Ireland is apt to be procured at one period of the year rather than 

at regular half-yearly periods? — Yes, in the six months in the year, from Octo- 
ber to May. , 

778. You get a larger amount of the year’s rent at that period than at any 
other? — Yes. 

779. Then it would be necessary to take security for more than half a year’s 
rent ? — I should say half a year’s rent would be sufficient if they accounted every 
month. 
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Ambrose Ilickey , Esq., called in ; and further Examined. 

780. Mr. R. B. Osborne .] HOW often do the receivers account ? — The first- 
account is 1 5 months after the date of the receiver’s appointment ; every subse- 
quent account is 13 months after the report of the first having been filed ; but 
the accounts very often do not happen so frequently, for this reason : that if the 
time- for accounting expires after the 10th of August, it is the long vacation, and 
it is therefore naturally extended by an order of Court till the 20th day of the 
succeeding term, that is of November. 

781. Are you of opinion that the system of accounting requires improvement? 
— I am decidedly of opinion that it requires improvement, for this reason : that 
the receiver is enabled to keep the money very frequently for a long period of 
time, and it does not fructify for the benefit of the creditors, or for the benefit 
of any party; and the system of accounts itself is not at all a good one; it is 
very expensive ; the office fees are heavy ; there are many objections to the 
accounts; they are rather hard to understand; you have not the preceding 
accounts before you, and it requires a very practised eye to take in the whole 
result of the receiver’s accounts. 

_ On the former day, you stated that you would approve of power being 
given to lay out money on estates, for the purpose of improvement. Will you 
tell the Committee to what extent you would give that power? — I should give 
an absolute power to the Court, or to whatever body this management was vested 
in, to make permanent improvements upon estates ; and I should give a discre- 
tionary power to the Court. When I say “ permanent improvements,” I mean 
in the sustentation of houses and other necessary points. With reference to other 
points, I would give the Court the power, under certain circumstances, to exer- 
cise it, upon giving to every creditor a due notice of such their intention. 

783. Would you, in fact, expend the property of the creditor on the improve- 
ment of the debtor’s estate? — That is a strong way of putting it; but I do not 
know that it would be the property of the creditor. If it was a mere debtor and 
creditor question perhaps it would not be right; but there come third parties 
into play, and you are not to sacrifice a million of the inhabitants and tenantry 
of Ireland because the land is taken from the owners, and no power is given to 
them to improve. 

784. Does the Master consider it his duty to give any advice or assistance to 
the receiver? — The receiver has his solicitor. Everything must be brought 
before the Master upon a statement of facts, and the Master’s directions are given 
on those statements of facts. I should say that the receiver cannot go up to the 
Master’s Office and hold confidential communication with him, or talk with him 
about the state of* the tenantry or of the estate. 

785. But you are decidedly of opinion that the estates under the Court of 
Chancery are such a nuisance to the country, both as to the welfare of the- 
tenantry and the state of agriculture, that the creditor must make some sacri- 
fice for the good of the million? — “A nuisance to the country” is a strong 
expression. I think, that without any sacrifice to the creditor, an estate under 
the Court of Chancery might be materially improved, and the creditor’s security 
actually enhanced, because deterioration now arises from the vast amount usually 
spent in law costs, and in the present cumbrous system of bringing matters before 
the Master, and from the want of a proper controlling power, a concentrated 
power both with reference to the tenantry and the estates. 

786. With reference to the present Judgment Acts, are you of opinion that an 
alteration is desirable? — To some extent 1 think an alteration is desirable. 

787. Have you read the Bill which is now before the House of Commons, re- 
lating to judgments ? — I saw it this morning. 
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788. Do you think that Bill will effect the change required ? — I must express 
myself upon that subject with considerable diffidence ; but I. do not at all like 
the measure which has been introduced ; 1 think it js going back to an exploded 
system, which was found productive of very great inconvenience and hardship : 
Sir Michael O’Loghlen’s Act, which was commonly called the Sheriffs Act did 
away with great abuse and inconvenience. Prior to that the state of the law 
was, that the creditor could obtain an elegit, which put him in possession 01 
a moiety of the debtor’s lands ; then a second creditor extended that moiety ; 
and a third creditor extended it to the remainder ; and so on, by an infinitesimal 
system of subdivision. That was found extremely inconvenient, and Sir Michael 
O’Loghlen’s Act made the judgment a charge upon the entire of the debtor’s 
lands, and it gave a power to the creditor to obtain a receiver and go into a 
court of equity. Now, the present Bill directs the elegit, to be sued out, and 
leaves the power of accounting in the common law courts, a most inconvenient 
tribunal, where you have not the machinery or the means of making the debtor 
account, as you can in a Court of Equity. I think a recurrence to that system 
would be fraught with inconvenience. Then I do not approve of the very 
bold experiment of repealing the judgment as a charge upon lands, save 
when an elegit is sued out, which, as I understand the Bill, it purports to 
do; because as I think Sir Edward Sugden’s evidence stated, it is the common 
assurance of the country ; and it is a very convenient mode of assuvancc, under 
proper limitations. I have heard it said that it was sound policy to make it 
difficult to encumber and easy to sell. It is certainly important to make it easy 
to sell, but I doubt whether, as a matter of public policy, it should be difficult 
to encumber. The more pliant you can make an estate in the hands of the 
owner, and the more easy of adaptation to his various purposes, I think, the 
better. The security by judgment was a very inexpensive and a very useful 
assurance. For those reasons I should, under certain limitations, prefer having 
the judgment a charge upon the lands as before; but I think that one of the 
great evils of the Judgment Acts was the universality of their application ; it 
charged not only the lands then in the hands of the debtor, but the property 
which might ever hereafter be his. That operated, I think, very injuriously as 
to the acquisition of future property. It was a larger security than the creditor, 
in point of fact., required ; it allowed him to speculate upon any after property 
which the debtor might have, and perhaps impeded the free transfer of land and 
the acquisition of it. I think it would be desirable to limit the effect of a judg- 
ment to the property which the debtor had at the time of its being entered up, 
but to allow it to be made a charge upon after-acquired lands in the event of 
their remaining in the debtor’s own possession, or his dying seised of them. I 
think the limitation which Sir Edward Sugden proposed, restricting the power 
of obtaining a receiver to judgments over 100 l, would be very useful, because 
you should not incur a remedy for the recovery of a debt the expense of which 
is greater than the amount of the debt itself. I also agree in thinking, as has 
been suggested in the questions to some of the preceding witnesses, that the 
giving the judgment creditor a priority for his costs is rather mischievous. Let 
the judgment creditor have his costs only in the priority of his judgment, and 
you would not have those reckless attempts which now take place for obtaining 
the appointment of receivers. 

789. Then, according to the best of your judgment, you are not of opinion 
that this proposed Bill will effect the changes in the law which are required ? — 
According to the best of my judgment, decidedly it will not. By section three, 
it leaves the remedies of the judgment creditor in Courts of Equity as they 
existed previously; so that he could not sell the estate of the judgment debtor 
during his lifetime. I certainly think it will be received in Ireland with very 
great dissatisfaction, as far as I can judge of the opinions of the profession. 

790. Dissatisfaction on the part of the legal profession ? — I should say so ; 
and the country generally. 

791. You do not think it would facilitate the purpose for which it professes 
to be brought in? — I think the remedy by an elegit, and getting possession of 
the debtor’s lands in that way, would be as much resorted to as the remedy by 
a receiver, and that you would have an incomparably worse tribunal to take the 
account. 

792. Your opinion is, that it would increase litigation ? — -I cannot form a very 
decided opinion upon that ; but I think the remedy would be more expensive 

eventually. 
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eventually, because when you came to take the account in the common law 
courts that would be unsatisfactory, and I imagine that bills would be filed to 
charge the judgment creditor with the amount which he had received or might 
have received. 

793. Ami right in supposing that every elegit creditor has to bring an eject- 
ment? — That used to be the case formerly. 

794. Does this Bill propose to revive that system? — I think not. I see a sec- 
tion at the end of the Bill which allows the Courts to frame a writ, which I sup- 
pose will dispense with the necessity for an ejectment. 

795. Sir J. Graham .] Did you hear Sir Edward Sugden’s evidence ? — I 
did. 

796. You were understood to say that, on account of what you conceive 
necessary for the public good, you would recommend that a receiver for a 
judgment creditor should be empowered by the Court to lay out money upon 
the estate for permanent improvements? — Yes, that he should have the power. 
The exercise of it is another question ; but that the power should reside in the 
Court. 

797. You propose to vest the power in the Court? — I do. 

798. The exercise of the power must be upon motion, I presume ? — No ; if the 
plan which is now laid before the Committee were carried out, the receiver 
would report to the Commissioners the suggested improvements, and specify 
those improvements ; and the Board should then give notice of them to each 
creditor, and to the inheritor, and then if there were no objection carry them out. 

799. Apart from the plan before the Committee, if that plan were not adopted, 
you still think that for the sake of the public good the power should be given 
under the authority of the Court to make permanent improvements, through the 
medium of the receivers for creditors, on estates in Ireland ? — I do ; I should 
vest that power in the Master, subject to an appeal to the Court. 

800: You heard Sir Edward Sugden’s classification, drawing a distinction 
between receivers for minors and lunatics on the one hand, and receivers for 
creditors on the other. Do you adopt that view of his, that there is a great 
distinction between the two classes ? — I do. 

8 01. Admitting that distinction, you can perceive that in equity an outlay 
may be quite justifiable upon estates under receivers for minors and lunatics, 
which would be unjustifiable upon estates under receivers for creditors ? — I can- 
not perceive that distinction exactly ; I do not think that distinction strongly 
exists. I think that the creditor has not a right to hold the entire estate for 
himself; he must take the property with all the incidents of the property ; and 
one of those incidents of property being the sustentation of the living encum- 
brances who are existing upon the estate, he must improve their condition, or 
he must at least keep them as well as they were when the creditor put the pro- 
perty under the Court. 

802. Then you differ from Sir Edward Sugden in that respect? — I do not 
exactly take the same view. 

803. You do not take the same view of the rights of the creditor with refer- 
ence to the question of outlay upon the debtor’s estate ? — I did not exactly 
understand Sir Edward Sugden to put it in that way. I understood Sir Edward 
Sugden to say this : “ Do not improve the Court of Chancery, because if you 
do the properties will remain in it ; and it is move for the national good that the 

, properties should go through as fast as possible.” 

804. Do you differ from that view ? — I think it most important that the 
properties should go through as fast as possible, but I look upon it as almost 
utopian to expect it. 

805. Will not the circumstance of the estate being improved, notwithstand- 
ing the creditor’s rights upon it, for the benefit of the occupiers, and ultimately 
for the benefit of the inheritor, have the strongest tendency to keep estates 
under the management of receivers permanently? — No ; because if it is done to 
the injury of the creditor, he would be more slow in adopting the process of the 
Court and putting the property under the control of the Court. If it is done 
beneficially to all parties, then the creditor is no worse off than he is now, and 
the property is materially improved. 

806. Does it form any part of the judgment creditor’s agreement, when he 
advances his money, or allows his debt to accumulate, that when he has his 
remedy in a Court of Equity against the debtor’s property, capital is to be laid 
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out on the debtor’s property at his expense ?— I should not lay it out at his 
expense, because I should resort to no improvement which would not enhance 
the value of his pledge, or which was not absolutely necessary. 

807. When he has his judgment, and has his receiver, is not he the owner of 
the estate?— No; the judgment creditor is not ; the mortgagee is, in a court of 
law. 

808. Then, in the case of a mortgagee, would you draw a distinction ; where 
a receiver is appointed on behalf of a mortgagee in possession of a judgment, 
would you allow' no money to be laid out for any improvement on the estate 
without his concurrence ? — I should ; because a court of equity considers the 
estate as the inheritor’s, subject to a money charge. 

809. Then in the case of a mortgagee, you would allow a permanent outlay 
to be made on an estate without his concurrence? — I should certainly vest that 
power in the Court, subject, of course, to the exercise of a wise discretion. It 
would lie dependent upon the extent of his pledge, upon the estate, and depen- 
dent upon the exact stage of the cause. 

8 1 0. Chairman .] The mortgagee having a legal right, if he brings the property 
into the Court of Chancery, does not he thereby submit to have it dealt with 
according to the principles of a court, of equity ? — Yes. 

811. And you would follow that out with all its consequences? — Yes; besides, 
he can go into possession at any time ; and if he transfers the possession to 
another party he should also transfer some of his power. 

812. Sir J. Graham.] You said that you would uphold buildings at the cost 
of the estate, under the management of a receiver t — Yes. 

Si 3. I)o landowners in Ireland, in free possession of their property, usually 
uphold buildings for their tenants? — Not half so often as they ought to do. 

814. Would you then do that for tenants upon an estate under a receiver, 
which perfectly free owners are not in the habit of doing in Ireland? — No; 

I should not allow them to do more than keep the existing buildings in a proper 
state of repair ; they should not build new offices. 

815. Is it the custom throughout Ireland for owners of estates, perfectly free, 
to keep the buildings in the occupation of farmers in a good state of repair ? — 
A good landlord does ; an impoverished landlord does not. 

816. Mr. J?. B. Osborne.] Have you never heard that it is the custom on 
well-managed estates always to give to the tenants timber and slates ? — 

I have. 

817. Universally ? — I cannot say universally, but very frequently. 

818. Have you not heard that that is the case over the large tract of country 
comprised in Lord Ormond’s estate? — Yes. 

819. That is a well-managed estate? — Yes; it is very frequently the case. 

820. Sir J. Graham.] Would you make the power of the Court to lay out 
money for repairs dependent upon the custom of the country with reference to 
assistance being given by free owners in the repair of tenements on their pro- 
perty ? — Yes, I should ; my answer immediately applied to those owners. The 
mansion itself is often allowed to fall into dilapidation and decay ; there is no 
fund to support it ; and that is a great injury to the property. In the north of 
Ireland, where tliere is tenant-right, I should not be disposed to expend money in 
improvements. 

821. Would you limit the power to the mansion house ? — No ; I should give 
the Court the power, and leave it to the discretion of the Court to exercise it 
generally. 

822. Would you impose no limit upon the discretion of the Court as to what 
may be called outlay for repairs aucl outlay for permanent improvements ? — 
Yes; I should impose a limit ; the outlay should be out of the growing fruits 
and revenue from the estate; I should not allow them to borrow money for the 
purpose of improvement. 

823. If an estate is encumbered with debt nearly up to the full amount of its 
rental, the interest of which is eating up the rental, what becomes of the inhe- 
ritor’s interest, if you lay out money for improvements, he having nothing but 
the rest of the rents after that interest is paid ? — There is very little interest to 
have in such a case. 

824. Take another case : suppose that after paying interest upon an encum- 
bered estate there is only 300 l. a year remaining for the inheritor ; if, according 
to your notions of public good, it is advisable to lay out 300 /. a year in repairs 

and 
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and permanent improvements, what is the inheritor to live upon, the 300 1 . 
a year which he now Inis being taken from him, and spent on what you term 
permanent improvements ? — That would require a case of strong necessity to 
spend that; but if 300 /. a year were derived as the income this year he might 
not have one sixpence the next, because the tenants might throw up their lands 
and leave the country a waste, as is very often the case ; therefore it would be 
better policy for himself to have that money expended in that way. 

825. But according to your view it, might be spent without his concurrence? 
— Y es. 

826. It might be laid out in invituin, so far as he is concerned ? — Yes ; it is 
a strong controlling power ; but the Court should have that power rather than 
permit the people on the estate to perish. 

827. 1 his view of equity, you are aware, is at variance with the view taken 
by Sir Edward Sugden?— I am. 

828. Mr. Henley.] If I rightly understand the drift of your evidence, it is 
that you think that these improvements should be carried out for what you term 
the benefit of the million ; meaning the population existing upon these estates ? 
— Yes. 

829. Are you acquainted practically with the state and condition of the estates 
when they came under the management of the Court of Chancery r — With 
several estates I am. 

830. They are frequently in a somewhat dilapidated condition ? — Very fre- 
quently ; very frequently not. 

831. Are there many owners of land in Ireland, not under the Court of 
Chancery, who do not perform the duties of landlords, and make those outlays 
upon their property which, in your opinion, the interests of the million demand ? 
— Very many. 

832. Would you apply any process of law to compel them, for the benefit of 
the million, so to lay out their money? — No ; that would be too strong an inter- 
ference with the rights of property. I only argue for this because the. right of 
property is taken from the owner and vested in some one else. 

833. How do you draw a distinction between the right of property in the cre- 
ditor and the right of property in the owner ; the benefit to the million being 
equal in both cases ? — In this way : the creditor and the owner may keep the 
property out of the Court of Chancery, and then it cannot interfere ; but if 
they come into the Court of Chancery I would impose these terms upon their 
coming. 

834. You would impose these terms as a penalty upon their coming into the 
Court of Chancery ? — Not as a penalty, but as just terms, which will be of ad- 
vantage very probably to the creditor, and save the owner from spending in 
extravagance that which should be better applied. 

835. Many owners of property encumber their life-interest only? — Very 
many. 

836. Such an encumbrance of the life-interest being carried into the Court of 
Chancery, would you, in that case, require the consent of the creditor to carry 
out improvements, or would you do it without r — I should be very slow to make 
improvements which would only result for the benefit of the inheritor. 

837— 38. Then how would the million come off under those circumstances ? — 
If the improvements were indispensable I should make them, but the million 
would not be so well off as when there was absolute power. 

839. If the improvements were indispensable you would make them, even 
at the sacrifice of the creditor’s remedy ? — I think that should be the primary 
consideration. 

840. The primary consideration would be the benefit of the tenantry, not 
the benefit of the parties entitled to the property ? — Certainly. 

841. How would you justify applying such a rule as that to estates under 
the management of the Court, leaving owners out of Court free to injure the 
million as much as they please? — You cannot make every man act morally 
or rightly; you have not the power. 

842. Then you would control the right of property where it is in the Court 
of Chancery, and leave it to be abused when it is out of the Court of Chancery ? 
— You cannot control human actions ; but if they resort to the Court, I then 
impose these terms upon them. The Court of Equity, when suitors come to it, 
has a system which is under able management, and under persons of ability, 
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A. Hichy, Esq. to do what is right and just. The Court should hear them and exercise a dis- 
cretionary power. 

26 June 1849. 843. They come to the Court of Equity not to manage the estate, but tor the 

creditor to obtain his property from the debtor ? — 1 0 obtain his money. I look 
upon it as a purely money question as far as the creditor is concerned. 

844. He has no other object in coming there but to obtain his property and 

the Court has nothing else to do but to do him justice ? 1 thinlc the Court has 

something else to do. The Court has a great many interests to consider when 
the property comes within its control. 

845. It has to hold the balance equal between the respective parties, with a 
view to the money question ? — ■'With a view to the money question so far as the 
creditor is concerned, and with a view to the rights and duties ol property, so 
far as the people living upon it are concerned. 

846. Is not the creditor’s right to his property entitled to be considered as 
well as other people’s ? — It is, but not exclusively. 

847. Then in the case of a creditor having a lien upon the life interest only, 
you would still take from him the amount of property necessary to be laid out 
in improvements upon the estate? — I should ; subject to the limitations which 
I have mentioned, and to the exercise of a wise discretionary power. 

848. Without any limit ?— Without any limit save as to the growing profits 
and rents ; 1 should not charge the land for improvements. 

849. Merely out of the accruing rents of the land? — Yes, or a portion of 
them ; I do not think I should be justified in laying out an entire year’s 
rental. 

850. Mr. Hamilton .] Would you confine the expenditure in the cases which 
you have suggested to instances in which it might be proved that there would 
be an increased value given to the property by the expenditure? — Either cases 
in which there would be increased value given to the property, or cases of 
absolute necessity to maintain the buildings. 

851. Mr. Henley. ] Is it customary in leases in Ireland to introduce conditions 
on the part of the landlord to give certain materials, such as bricks and slates ? 

- — No, it is a matter of benevolence. 

852. Therefore it is not introduced into the Chancery agreements ? — No. 

853. Mr. Hamilton.] You are aware that under the Drainage Act money can 
be expended only where there is a proved improvement to arise in the value of 
the property? — Just so; and you do interfere with private property in those 
cases, because if three-fifths of the adjoining proprietors wish to carry out an 
improvement, the other two-thirds are obliged to have their properties charged. 

854. You would proceed upon the principle that the expenditure, if ascer- 
tained to be proper, is for the benefit of all parties concerned, the creditor as 
well as the proprietor ? — Just so. 

855. Sir J. Graham .] You heard Sir Edward Sugden’s evidence also with 
regard to the alteration of the law as to judgments, and the limits which he 
would recommend to be put to their operation ? — Yes. 

856. Did he not recommend that judgments should no longer be assignable 
in Ireland ? — No, the contrary I understood ; in England they arc not assign- 
able, except in equity ; and he said that the rule was better in Ireland that that 
should be done directly which is done indirectly in England, for the judgment 
appears in the name of A. B., and he has assigned t,o C. D., and C. 1). can 
sue in the name of A. B. It is doing that indirectly which can be done 
directly. I understood Sir Edward Sugden’s evidence to be of that tenor. 

857. Mr. Henley.'] You were understood to say that you prefer the Court of 
Chancery, bad as in your opinion it is, to the common law courts, as a means of 
keeping accounts ? — Certainly ; I think that the Court of Chancery is much 
abused ; it has a great number of abuses which could be very easily purged, and 
might be made a most desirable system. 

858. You were understood to say that you wish the jurisdiction to be im- 
proved in the mode that has been suggested ? — Yes, by improving the system 
of the Court of Chancery, but still retaining the Court of Chancery as the Court 
for the administration of the real property of the country. 

859. At what time are lands ordinarily let in Ireland ? — In May and in 
November. 

860. Are those the periods at which the rents are paid ? — The rents are paid 
after the 29th of September and the 25th of March. 

861. Supposing 
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86 1. Supposing a receiver appointed in the month of April, you say that he 
has 15 months to account. What periods of receipt of rent would he account 
for ? — He would have to account for every farthing of rent that he collected; he 
receives the arrears and everything else ; all the rent due upon the property. 

862. When the receivers in the Court of Chancery in Ireland account, do 
they make their accounts up to the day on which they account, or up to the 
rent-day preceding ? — Up to the gale-day preceding. 

863. Then is it the practice, that any monies which they may have received 
subsequently to the rent-day, are not brought into the account ? — They swear 
that they have received no more money than that which they have entered in 
the account. 

864. Then, in point of fact, they do account up to the day of rendering the 
account? — Yes ; they do account for all the monies which they have received ; 
hut money is not collectable till five months after the gale- day ; so that, practi- 
cally, they only account to the gale-day preceding. 

865. But it is possible that the rent may not be actually received upon the 
gale-day, but may be received in driblets after the gale-day ? — That they would 
account for, of course. 

866. They actually account for the money received up to the day of rendering 
the account ? — Y es. 

867. And that continues through the subsequent 13 months? — Yes. 

868. They account at the end of the 13 months for all monies which they 
have received during the 13 months, without reference to the rent-day /— Yes. 

S69. Mr. Hamilton.'] Practically in Ireland there are generally six months’ 
rent uncollected? — Yes; there is a hanging gale. 

870. Sir J. Graham .] The Bill which has been lately introduced, and which 
you saw this morning, prospectively deprives the judgment creditor, whatever 
may be the amount of the debt under the judgment, of the power to apply to 
the Court for a receiver? — It does. 

871. Sir Edward Sugden did not propose that judgments without limitation 
of the amount should be deprived of that power? — He did not. 

872. Do you approve rather of Sir Edward Sugden’s suggestion in preference 
to the more' extensive change proposed in this Bill? — I do; much more. 

873. Sir Edward Sugden proposed that there should be a year of grace before 
the judgment creditor was entitled to the appointment of a receiver, whatever was 
the amount of his debt ; do you approve of that suggestion ? — I do ; in fact it was 
so designed by Mr. Pigot’s Act ; but. in Sir Michael O’Loghlen’s Act it was got 
ri 1 of indirectly : but it was designed that there should be a year of grace. 

874. Sir Edward Sugden stated that in no cases would he allow a receiver for 
a creditor to be appointed where the debt is under 100/., but that he did not 
pledge himself to 3 00/.; he thought it might be possible to raise the minimum 
above 100/. Do you think 100/. the right limit, or would you raise it higher? 
— I think that lOOZ. would be the right limit. There is some difficulty about 
the classification of judgments ; there are two classes, judgments by confession, 
and judgments obtained in adverse actions. 1 think that for judgments by con- 
fession the limit should be 100 /.; but I am disposed to give to the creditor who 
is obliged to sue his debtor at law, and recovers, the remedy of a receiver where 
the debt is under 100 l. 

875. Fixing the minimum at 100/., having no receiver appointed under 100/., 
and giving in all cases a year’s grace, would you agree with Sir Edward Sugden 
that legislation to this extent, in the first instance, would be the mildest course' 
that would be necessary to meet the emergency of the present time, and that it 
would also be the safest course with reference to public opinion in Ireland? 
— Certainly ; I am satisfied that by not giving to the judgment creditor who 
presents his petition a priority as to costs, but letting him have his costs according 
to the priority of his debt, in that way you would take away the stimulus to 
obtain a receiver, if a man believed that his costs might be postponed si?ic die. 

876. Would you leave it to the discretion of the Court? — I would leave it 
according to the rule of the Court. If a creditor files a bill, his costs follow 
according to the priority of his demand. 1 would make it precisely the same 
with reference to judgment creditors. 

S77. You think some alteration desirable in the existing law of judgments? — 
I do ; I should be very much disposed to make judgments a charge only upon 
the then existing properly of the debtor. 

0.83.. ‘ K • 878, Not 
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A. Hickey, Esq. 878. Not to carry it to the extent to which it now goes, affecting all the pro- 
pertv which a debtor ever may acquire until the judgment is discharged ? — No ; 

26 June 1849. jf the debtor dies seised of property, it can be made a charge upon his after- 

acquired property in the administration of his assets. 

879. Judgments being a common assurance now in use in Ireland, do you 
think that a provision for putting an end to them and taking merely the personal 
effects in Ireland after the 1st of January next, would be a great shock to credit? 
— 1 think a great shock ; it would be introducing a new system, and dis- 
turbing the law again, which has already been frequently disturbed. You 
would then have one law with reference to judgments up to the end of the year 
1849 , and a different law for all subsequent j udgments ; I think it would give a 
great shock to credit. 

880. As the proposed provision would not extend to the property upon which 
receivers may have been appointed under the Court of Chancery in Ireland, 
under judgments prior to the 31 st of December 1849 , a large mass of property 
would still remain under the operation of the old evil ? — A very large mass of 
property. 

881. Would the uncertainty which would arise upon the new law of judg- 
ment, and the new law of credit, involve the question of security in great com- 
plication ? — Yes. 

882. Without meeting the evil applying to the large mass of property under 
the Court of Chancery, under existing judgments ? — Precisely. 

8S3. Then a shock would be given to credit and a disturbance to the common 
assurance now in use in the country, and no real remedy be applied to the case 
of the great mass of property now under the Court of Chancery ? — That is my 
opinion. With regard to the amount of property under the Court of Chancery, 
and the costs of receivers, since my last examination I have consulted a 
gentleman who has given great attention to the subject; I allude to Mr. M‘Cay, 
to whose exertions, 1 believe, it is entirely owing that public attention has been 
called to the evils of the present system ; and he told me that the return itself 
does not profess to give the amount of costs ; it says that some of the costs have 
not been returned ; but he rather corroborates the view that I expressed, that the 
present expense would be 1 5 per cent. 

884. As relates to the impression that would be produced, as far as you can 
judge from your knowledge of the concerns of debtors and creditors in Ireland, 
what would be the effect of the measures which Sir Edward Sugden suggested ? 
— Very slight, I think. 

885. They would create no great disturbance prospectively ? — I think not. 

886. You think they would be operative for good prospectively ? — I do. 

887. Then in the main you concur with Sir Edward Sugden’s remedy for the 
future, though upon the point of the power to be exercised by the Court with 
regard to improvements, you differ from him? — With great diffidence I differ 
from him upon that point ; but that is my opinion. 

888. With reference to his prospective remedy, you do not differ from him ? — 
No, certainly not as to judgments ; I entirely concur with him. 

889. Both as to the year of grace and the minimum amount for which receivers 
should be appointed? — Yes. 

890. You have said that that is the mildest course you would think indis- 
pensable. Do you think that that course is indispensable as far as it goes, in 
the present state of affairs in Ireland ? — It is most desirable. 

891. Do you think, that being most desirable and in itself a good measure, 
this is the right time for introducing it? — I do; I think it is just the crisis 
in which you can legislate usefully. The mischief is very great; men’s minds 
are awake and alive to it. 

892. Public opinion is prepared for such a remedy ? — It is. 

893- And would not be shocked by a measure limited to this extent ? — No. 

894. The measure which has been introduced by the Government you think 
would create a shock ? — I think it would. Perhaps I might make a remark 
as to one part of Sir Edward Sugden ’s evidence, with reference to re-regis- 
tration every five years; I do not quite go with him upon that point. I think 
that re-registration is only necessary every 20 years. This being the common 
assurance of the country, and the subject of family settlements, sometimes \ 
think- that re-registration every five years is not necessary, but that once in 
20 years is sufficient. 
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895. As to Sir Edward Sugden’s remedial measures, that is the only point 
upon which you differ from him ? — It is. 

896. You have had considerable experience in these matters?— My standing 
is not very long. 

897. Have you given your attention particularly to them ? — I have; I neces- 
sarily must have had some little experience, because nine-tenths of the business 
of the Equity Bar is connected, with judgments and foreclosure suits. 

898. Mr. Hamilton .] With regard to the proposed minimum, might not the 
rights of inferior creditors, creditors for sums less than 100?., be affected mate- 
rially by establishing a minimum ?— They could still issue execution against the 
debtor, and have a remedy against his goods. 

899. Supposing the case of two creditors, one for 100 ?., the other for 50 ?., 
the proceedings which the 50 l. creditor could take, supposing this limitation to 
be established, would be much slower than the proceedings which the 100 l. cre- 
ditor might take for obtaining a receiver against the estate? — Yes. 

900. A receiver being appointed for the 100 ?. creditor, what remedy with re- 
ference to the estate would the 50 ?. creditor have? — None summarily I should 
think ; that is what I desire to extinguish judgments for small sums. 

901. Would not that seem to involve injustice with regard to the minor cre- 
ditor ?— I think not ; because if you know the fact that the judgment will not 
operate upon land, you take the assurance with the knowledge of that fact. 

902. Sir J. Graham .] When was arrest on mesne process abolished in Ireland ? 
— By the 3 & 4 Viet. ; the same Act which extended the effect of judgments. 

903. Would it not be hard upon creditors in Ireland to exclude them from the 
full powers now given by a judgment under 100?., when they are deprived of 
the power which they formerly enjoyed in Ireland, of arrest upon mesne process? 
— If a judgment were once obtained arrest on mesne process would not apply ; 
because you can sue out execution upon the judgment immediately. 

904. A judgment having now become a common assurance in Ireland for all 
debts, however small in amount, if you cut off the creditor from the security 
now afforded by a judgment, would not he require some revision of the law, in 
other respects, ‘which gave him another lien on the person .of his debtor ? — ■ 
Arrest upon mesne process does not apply when once there is a judgment ob- 
tained ; if, therefore, you give a judgment you give the creditor the power of 
arresting him. 

905. Mr. Hamilton .] Supposing the debtor out of the country ?— If the debtor 
be out of the country, the creditor can file a bill for the sale of the debtor’s lands. 

906. Are not bonds for judgment for sums smaller than 100?. very frequent 

in Ireland? They are very frequent. It would be desirable to extinguish them 

as a security for small sums, when the remedy for the recovery is as expensive 
as the debt. 

907. Chairman .] Upon mesne process there is still a remedy by a Judges 

fiat? — There is. . 

908. The Act for assigning judgments in Ireland only applies to a particular 
class of judgments?— It only applies to judgments by confession. 

909. Have you formed any opinion whether it would be a public advantage 
or not to repeal that Act ?— 1 think it desirable that it should not be repealed ; 
I would give the power of assignment. 

910. Do you think that it gives tempting facilities to persons to use judgments 
as collateral securities? — My own opinion about that is, that it is desirable that 
if a man wants to borrow' money upon his lands he should have the power of 
doing so with facility. 

911. Supposing that the lien of a judgment operates extremely injuriously, 
having reference to its general hovering charge over the property, have you 
considered how far the giving a right to creditors to obtain that security, either 
exclusively or in conjunction with any other, is a public mischief? — I should 
prefer having a sort of statutable judgment in the nature of a mortgage to ex- 
press the lands intended to be charged. 

912. Then you think that it is against public policy that the creditor should 
take a security which hovers over all the property of the debtor ’—Certainly, 
with regard to prospective debtors and creditors, I think it is. 

9 1 3. Does not the Act enabling a judgment to be assigned as a security tempt 
parties to take a judgment as a collateral security?— I think that the power of 
assignment does tempt persons to take a judgment as a collateral security. 

914. Sir J. Graham .] Do you think that a limitation of the amount, say by 

0.83. K 2 fixing 

Printed image digitised by the University of Southampton Library Digitisation Unit 



A. Hickey , Esq. 



26 .June 1849. 




7(5 MINUTES OF EVIDENCE taken before SELECT COMMITTEE 

A. Hickey, Esq. fixing 100 l. as the minimum, would go fill* to check the evils of assign- 

ment, leaving in the case of debts of a larger amount all the benefits of assign- 

20 June 1849. ment? — I do. 

915. 'You think that that line of demarcation would stop the evil, and leave 
the good whicli you ascribe to assignment untouched? — In some degree, I think 
it would. 

916. And that is what you would desire to effect? — Yes. 

917. Mr. R. B. Osborne.] Have you any means of knowing, or judging of the 
number of tenants under the Court of Chancery? — Not accurately; I think I 
have understood that there are about a million of inhabitants under the Court of 
Chancery. Assuming the rental to be 1, GOO, 000 /., or from that to 2,000,000 /. 
the whole rental of the country being 13,000,000 1 ., it would comprise about a 
seventh or an eighth of the population. 

9 1 8. Y ou have made use of the • expression that you thought the power of 
laying out money for repairs and improvements would be for the good of the 
million. Did you mean generally for the public good, or did you mean literally 
for the good of the million under the Court of Chancery ?— I meant the million 
under the Court of Chancery. The expression “ the million,” was not mine. 

919. Mr. Henley .] You were understood to say that you wished judgments to 
be restrained to particular lands ?— I think that would be desirable, but rather 
difficult to accomplish. 

920. What is the case in an elegit ? — The writ of elegit gives you possession of 
a moiety of all the lands, no matter where they are. 

921. You think it would be well if means could be devised to restrain judg- 
ments to particular lands? — I think so. 

922. Sir J. Graham.] You heard Sir Edward Sugden say that, although 
a priori, he might not have considered it desirable to extend the effect of judg- 
ments both in England and in Ireland, so far as now by law it extends, he 
thought we had gone too far to recede; do you concur in that view? — ldo, 
quite. 

923. Mr. Henley.] What is the state of the law in Ireland with respect to a 
judgment against a trustee personally, who has the legal estate of another person, 
a cestui que trust, vested in him? — A judgment obtained against him indivi- 
dually does not affect the cestui que trust. That is the general law. 

924. Mr. R . B. Osborne.] Are you of opinion that the management of estates 
under the Court of Chancery is not only injurious to the tenants upon them, but 
to the neighbouring proprietors? —I am sure of it; wherever there is an ill- 
managed property it produces distress and pauperism, and increases the poor 
rates upon the surrounding* properties. 

925. Sir J. Graham .] As relates even to the peace of Ireland, does not what 
is termed predial disturbance often arise upon properties screwed to the utmost 
by receivers r— Receivers use a greater liberality than private landlords. I think 
that, generally speaking, a receiver is more easy than a private landlord; the lost 
money was not his own. If a receiver finds his life exposed to hazard in collect- 
ing the rents, he brings in a statement of facts, and recommends that such and 
such arrears shall be remitted. 

926. Do you think the rents are exacted less rigidly under the Court’s ma- 

nagement by a receiver than by the proprietor ?— I think there are less rents 
obtained from the tenantry, more especially with reference to the cottier tenantry: 
a landlord can take the rent out in work. J 

927. Then do the tenants like being under the Court’s management 1 ’ Yes ■ 

very often they do. * 

928. Then you think the million, for whose special benefit we are seeking 
to legislate, would like things to remain as they are; judgments to run without 
reference to the amount, receivers to be appointed by tradesmen in Dublin for 
debts of 5 L, 10/., or 20/., and estates to pass from the management of the owners 
into the management of the Court; you think that would be agreeable to the 
million i— 1 he worst class of them only, the fraudulent part of them ; those who 
live by predial disturbance. 

929. Mr. A. B. Osborne.] Do you think that where an estate is put under 
the Court of Chancery the tendency of the system is to make the tenants frau- 
dulent ( — les. 

93°. Are you aware of any cases where murders have been committed with 

the desire of getting the estate placed under the Court of Chancery ? I have 

heard that that was one of the reasons why Mr. Roe was murdered. 
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931. Are you aware of the extent to which evictions are at present going on 
under the Court of Chancery in the county of Tipperary, in the Southern Riding? 
— I am not. 

932. Chairman .] Do you conceive that when an estate gets into the Court of 
Chancery there is great facility for tenants evading their liability ? — I do. 

933. Sir J. Graham.'] Do they in point of fact frequently evade their liability ? 
— They do. 

934. Mr. R. B. Osborne.] That makes it worse for the creditors ? — It does. 

935. You think the law is equally bad for the creditors as it is for the 
tenantry? — I do. 

936. Mr. Henley.] In the case of a judgment for a debt under 100 /., a 
creditor in Ireland obtaining judgment has execution immediately ? — Yes. 

937. Under that execution he can put the person who owes the money into 
prison ? — He can. 

938. What is the state of the law with reference to the Insolvent Court, if 
the debtor does not pay that sum immediately? — With reference to the Insol- 
vent Court, lying in prison is not an act of insolvency except the debtor be a 
trader. 

939. Chairman.] Have you anything further to suggest to the Committee r — 
I would only observe that I think estates under courts of equity would be in- 
finitely better managed and rents better paid if some system were adopted which 
should concentrate the management in some body whose sole duty should be to 
attend to that managment. 

940. Mr. R. B. Osborne.] Are you of opinion that the plan which has been 
laid before the Committee would necessarily introduce a better system ? — Cer- 
tainly I am. 



Jovis, 28° die Junii, 1849. 



Sir R. Peel. 

Sir W. Somerville 
Mr. Monsell. 

Mr. Vesey. 

Mr. Henley. 

Sir J. lioinilly. 

JOSEPH NAPIER, Esq. in the Chair. 



The Right Honourable IViomas Berry Cusack Smith, Master of the Rolls in 
Ireland, called in ; and Examined. 

941 . Chairman.] YOU hold the office of Master of the Rolls in Ireland ? — 
I do. 

942. Has your attention been particularly directed to the consideration of 
the management of estates under the Court of Chancery ? — It has. 

Q43. With regard to the estates of lunatics and minors, are the powers of the 
Court more ample for the management of those properties than for the manage- 
ment of estates under creditors’ receivers ? — Yes ; but I have to observe that 
the Master of the Rolls has no jurisdiction in lunacy cases ; no lunacy case 
ever comes before me, but I know that such is, the case. 

944. Your attention is particularly directed to the management of estates 
under creditors’ receivers ? — Yes, and. in minor matters. 

945. Will you state to the Committee what you think the prominent evils 
connected with the system of the management of estates under creditors’ 
receivers r — The mode in which the receiver is appointed is this : an order of 
reference is made to the Master to appoint a receiver, either upon a decree or 
upon motion in a cause, or upon petition under some of the statutes in force in 
Ireland ; when the order is made, the solicitor who has the carriage of the 
proceedings, who is usually the solicitor for the plaintiff or petitioner, lodges 
an attested copy of the decree or order in the Master’s office, to whom the 
reference is made, and a summons is issued for some particular day, as I 
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night Hon. understand, and the Master directs who shall get notice of the proceedings ; 
T. D. C. Smith, however, practically, as I understand, the solicitor for the plaintiff or petitioner 

is the only person who attends. I am speaking now of tlie majority of eases ; 

28 June 1849. he proposes to the Master some person to be appointed receiver, and I believe 
it would appear, if returns were called for, that in the vast majority of cases 
the person so proposed as receiver is the person appointed. I think that system 
has led to most injurious results, and I think it has led to the appointment of 
a very improper class of persons as receivers. 

946. The multiplication of receivers so selected must act very injuriously 
upon the general interests of the country ? — I think so. It would be well that 
I should explain to the Committee why it is that, in my opinion, improper per- 
sons are appointed as receivers. In the first place, it frequently happens that in 
petitions under Sir Michael O’Loghlen’s Act, and Mr. Pigot’s Act, the judg- 
ment is for a very inconsiderable amount ; if that be so, of course the receiver 
is appointed over a very small portion of the property ; but it sometimes 
happens, without regard to the amount due on the judgment, that the property 
over which the receiver is appointed is very inconsiderable. I can give two 
examples, which occurred before me in the present sittings. In one case, (and 
I have brought over a copy of the petition for the Committee,) there was an 
application to extend the receiver, and if you add the costs at law and the 
costs in equity, the debt being 5 1 . 8 s., you find a most enormous disproportion 
between the debt and the costs. The judgment was for more than 5 1 ., because 
it included the costs at law ; but the petition stated that the debt was 5 1.8 s. 
The other case was an application to continue the proceedings under the pro- 
visions of Sir Michael O’Loghlen’s Act, which, by the death of one of the parties, 
it became necessary to continue. The property was 10 1 . a year ; and I need 
scarcely say that appointing a receiver, either with respect to a debt of only 5?., 
which was one of the cases which was moved before me this term, or with 
respect to property worth 10 £ a year, must work most oppressively. 

947. Sir R. Peel ] Can you give the whole history of the 5 1 case ? — I directed 
the registrar to give me a copy of the proceedings in that case, which I have 
brought with me. It may be right, however, to say, in justification of the peti- 
tioner, that he had thought it right, on account of the small amount, to resort 
in the first instance to another mode of recovering the debt, and had failed in 
that ; but I only give the case as an example ; and I got the registrar at the 
same time to furnish me with what he believed would be the costs in equity of ex- 
tending the receiver. Now, in these cases it is very difficult, considering the 
very small remuneration which the receiver obtains, to get proper persons to be 
receivers. But the second cause which leads to improper persons being 
appointed receivers over property, and which applies to every class of property, 
is, that the solicitor for the petitioner or plaintiff has, in my opinion, a direct 
interest in nominating an unfit person. 

948. Will you explain to the Committee, in what manner the solicitor would 
have an interest in not having a fit and proper person appointed receiver ? — 
If he was to appoint a completely independent person, in all probability he 
would have no legal profit on the transaction ; that independent person so 
appointed would either select his own solicitor, or would endeavour to manage 
the property in such a manner as to incur as little legal expense as possible ; 
whereas the plaintiff ’s solicitor has a direct interest in appointing some person 
who will be a complete tool in his hands. 

949. Sir J. Graham .] You have referred to Sir Michael O’Loghlen’s Act and 
Mr. Pigot’s Act ; the passing of those two Acts produced a considerable change 
in the law of judgments in Ireland, did it not ? — A very great change. 

950. Judgments are now the common assurance of the country f — They are, 
and have been for more than a century. 

951. They were first rendered assignable in the commencement of the reign 
of George the Second ?— In the 9th of George the Second. 

952. Ever since that period they have been assignable, and have become 
more and more a common assurance in Ireland ? — Every class of judgments is 
not assignable under that Act; it is only a particular class of judgments that is 
assignable. 

953. Sir Michael O’Loghlen’s Act is generally termed the Sheriffs’ Act 9 — 
Yes. 

954. The Sheriffs’ Act and Mr. Pigot’s Act conjointly extended the operation 

of 



Printed image digitised by the University of Southampton Library Digitisation Unit 




ON RECEIVERS, COURTS OF CHANCERY, &c. (IRELAND). 79 

of the law of judgments in Ireland ? — 1 They did, as to the remedy for the Right Hon., 
recovery of the judgment ; and Mr. Pigot’s Act v ent further, by making T. B. C. Smith. 

additional property liable to judgments, and by extending the remedy by elegit 

to the whole, instead of to the moiety of lands, and by providing that the judg- 28 June 1849. 
ment should be an actual charge upon the lands. 

955. Leasehold property was not liable to judgments till Mr. Pigot’s Act 
passed ? — It might have been sold under a fieri facias. 

956. But no receiver could be appointed? — No; nor was the judgment 
a charge upon the land. A purchaser could purchase a lease for 100 years 
without being obliged to search for judgments ; he had only to ascertain that 
there was no writ of fieri facias lodged in the sheriff’s office. 

957. Have you traced the origin of the law of judgments in Ireland as con- 
tradistinguished from the law of judgments in England to any connexion with the 
penal laws of Ireland ? — My attention has not been called to that. 1 think there 
was a case relating to that point before Lord Redesdale which is reported in 
Schoales and Lefroy, I speak from memory, the popery laws not having been 
in force since I was called to the bar. I believe judgments obtained by Roman- 
catholics, were not within the popery laws, save that the amount could not be 
recovered by elegit ; but I wish it to be understood that I am speaking from 
a vague recollection. 

9,58. The penal laws in Ireland affected the title of land as enjoyed by Roman- 
catholics ? — No doubt they did. 

959. But judgments, when held by Roman-catholics, were an available 
security to their full extent, without regard to creed ? — I do not know that. 

I shall look in the House of Lords’ Library, at the rising of the Committee 
to-day, for the case I have mentioned [see O’Fallon v. Dillon, 2 Schoales & 

Lefroy, 21, and Keadv. Aylmer, Howard’s Popery Cases, 80]; but as this ques- 
tion has never arisen since I was called to the Bar I am not familiar with it. 

960. But from whatever cause, judgments have been in use as a security in 
Ireland to a much greater extent than in England? — No doubt they have. 

961. Do you believe that the effect of the conjoint operation of Sir Michael 
O’Loghlen’s Act and Mr. Pigot’s Act has been advantageous or not ? — That is 
a difficult question to answer ; they have produced evil effects, no doubt ; but Sir 
Michael O’Loghlen’s Act was introduced with a view to remedy a greater evil. 

If the Committee would wish to know the cause of the introduction of Sir 
Michael O’Loghlen’s Act I think I can refer them to a document which explains 
it. I cannot give the exact date of the report, but several years ago there was a 
commission to certain gentlemen to inquire into the proceedings of courts of 
justice in Ireland. One of tlieir reports related to the mode of levying the 
amount of a judgment by a custodiain proceeding and outlawry, but the remedy 
by outlawry and custodiam was so oppressive that 1 believe it was that circum- 
stance which induced Sir Michael O’Loglilen to bring in his measure. 

962. Until Sir Michael O’Loghlen’s Act passed no judgment creditor could 
obtain a receiver upon application to the Court ? — Not by petition ; there were 
cases in which it might have been done by bill. 

963. The appointment of a receiver, at the instance of a judgment creditor, 
was an exception to the rule, and not the general rule, until Sir Michael 
O’Loghlen’s Act passed? — No doubt it was. 

964. Do you think that giving the right on the part of the judgment creditor 
to obtain the appointment of a receiver, considering the extent to which that 
right has been pushed, has been advantageous or otherwise? — 1 should say that 
it has been disadvantageous in this way. I amquite sure that there are a greater 
number of judgments affecting land in Ireland now than there would have been 
if Sir Michael b’Loghlen’s Act had never passed. 

965. Has the power of judgments, as affecting all property in the possession 
of the debtor, or to be acquired by the debtor, been enlarged to that extent by 
recent enactment ? — Yes ; Mr. Pigot’s Act introduced a clause independent of 
the clause which was contained in Sir Michael O’Loghlen’s Act, and the clause 
■which was so introduced into Mr. Pigot’s Act, irrespective of Sir Michael 
O’Loghlen’s Act, was in fact copied from a recent Act relating to England ; the 
clause which authorises you to take the entire of the land of a debtor under an 
elegit instead of a moiety was copied from a clause in the English Act. 

966. Does the English Act go to the extent of making liable all property to 
be acquired by the debtor after the date of the judgment ?— Yes. 

0.83. “ K 4 9 6 7' ® ut 
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9C7. But the Statute of Westminster affected only a moiety of the lands? — 
Yes ; but under Mr. Pigot’s Act the entire of the lands are extendable under an 
elegit. 

968 . The entire lands possessed up to the date of the judgment, or the entire 
lands, including that which was then in possession, and which was hereafter 
acquired ? — The whole of the lands ; I am speaking of course of the property 
of which the individual was seised absolutely; both those of which he was 
seised at the time of the judgment and those which he subsequently acquired 
are liable to the judgment. 

969. Then the extended effect of judgments in Ireland under Mr. Pigot’s Act 
as contrasted with England, has arisen from the circumstance of the power of 
appointing receivers existing in Ireland? — Yes ; Sir Michael O’Loghlen’s Act 
gave for the first time the power of appointing receivers to the petitioner 
who either had sued out an elegit, or was entitled to sue out an elegit, and 
the receiver was not to be over the moiety but over the entirety if neces- 
sary. There was a conflict of decision upon the construction of that Act 
between the Court of Chancery and the Court of Exchequer; the Court of 
Exchequer applying a strict construction, and only appointing a receiver in cases 
where the elegit could have been made available. Sir Michael O’Loghlen at 
the Rolls gave a. more extended construction to the Act, and considered that it 
authorised the appointment of receivers over an equity of redemption, or over 
terms for years. He so expressed his opinion ; and the effect of the amend- 
ment of Sir Michael O’Loghlen’s Act by Mr. Pigot’s Act, was in fact to extend 
the remedy under Sir Michael O’Loghlen’s Act to those cases in which the 
Court of Exchequer had given a limited construction to the statute. 

970. Then the conjoint effect of those Acts has been to render a much larger 
surface of the whole of Ireland liable to management under the Court? — 
Certainly. 

971. And you have already said, that with respect to the appointment of 
receivers, the system is not satisfactory, in your opinion ? — It is not. 

972. Therefore if the evils of the appointment of receivers remain unchanged 
the effect must be very injurious to the cultivation and the management of 
property in Ireland ?— I think it must. 

973. You have mentioned the conflict of jurisdiction between the Court of 
Exchequer and the Court of Chancery. Does the Court of Exchequer appoint 
receivers in this objectionable mode, as well as the Court of Chancery ?— Yes. 

974. Do you think it desirable that there should be two courts exercising a 
concurrent jurisdiction of this kind in Ireland ? — I do not know that it makes 
much difference ; if the application for a receiver were not made in the Court 
of Exchequer, it would be made in the Court of Chancerv. 

975. Mr. R. B. Osborne.] I understood you to say that in your opinion the 
effect of the present Judgment Acts was to increase the number of receivers r 
— I think that is the effect. 

976. Have you known of an oppressive use being made of the power of pro- 
ceeding under those Acts? — I have. 

977. Have you known any case of this kind : a creditor filing a bill for a 
foreclosure, and also proceeding by petition for a receiver under the Judgment 
Acts ?— I remember cases of that kind coming before me, but I reprehended the 
proceeding very much. I remember it perfectly, though I cannot give the 
. name of the case. 

978. Was it the case of Armstrong v. Armstrong }— I cannot possibly recol- 
lect the name of the case. 

979- Will you state your recollection of the case ? — I can state this very 
distinctly. An application had been made to me to appoint a receiver under 
the Act, where there was a pending suit, and I had cited to me the decision 
ot Lord Redesdale, reported in Schoales and Lefroy, who laid down that the 
mortgagee may proceed upon all his remedies at once, which no doubt he has 
laid down ; and I took the liberty of stating, that though I should not presume 
to question Lord Redesdale’s decision, yet 1 thought I had the power of 
depriving the party of his right to the costs of both proceedings. 

980. Sir J. Graham.] It has been represented to me, that owing to the con- 
current power of the Courts of Chancery and Exchequer to appoint receivers 
a receiver is in some cases appointed by both courts at the same time over the’ 
same property?— I will endeavour to explain how that is. It sometimes 
happens that, tor example, in the Court of Exchequer an order may have been 

made 
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made to appoint a receiver under Sir Michael O’Loghlen's Act ; a plenary suit Eight Hon 
may subsequently be instituted, and a bill filed in the Court of Chancery for r. B. c. Smii. 

the sale of the property and the general administration of the estate ; if that — 1 

be at the suit of a prior creditor, the course adopted is this : I refer it to the 28 Jun<! l849 ’ 
Master to appoint a receiver, but I direct that no proceeding shall be taken 
upon that order till the Court of Exchequer have discharged their receiver ■ 
that is of course to prevent a conflict of jurisdiction. 

q8i . A case has been mentioned to the Committee by the name of Guinness 
v. Field, in which it is said the Court of Exchequer appointed a receiver over 
certain townlands, and the Court of Chancery appointed another receiver over 
the same denomination of land f— That might have been done by an improper 
proceeding and by withholding or suppressing facts from the Court ; but I never 
appoint a receiver over lands where there is a receiver of the Court of Exchequer 
without adding to the order that the order is not to he acted upon till the 
Exchequer receiver is removed if the circumstances are brought under my 
notice. 3 

982. At the same time, there being a concurrent jurisdiction, such a case may 
arise?— Certainly. 

983. What objections would occur to your mind to restricting the power of 
appointing receivers to the Court of Chancery alone?— You could do that as 
far as Sir Michael O’Loghlen’s Act is concerned, but you could not deprive the 
Court of Exchequer of the right of appointing receivers in causes, if the Court 
is to have an equitable jurisdiction. 

984. Does any objection occur 'to you, to depriving the Court of Exchequer 
of Ireland of its equitable jurisdiction ? — The only objection I can see is, that 
the business of the Court of Chancery has increased to such an enormous extent 
that we should get clogged with business if we had all the business in our 
courts. 

985. As relates to the public good, the effect of judgments remaining 
unchanged in Ireland, and the power of appointing receivers still remaining 
unchanged, would there not he an advantage to the public in having only 
one. jurisdiction by which receivers could be appointed ?— I think so; if the 
Court of Chancery was capable of doing the whole equity business’ of the 
country, it would be better to have only one equity jurisdiction. I had returns 
made to myself of the business done at the Rolls in the last nine or ten years ; 

I could not lay my hands upon the returns previous to the last two years, but 
I have the latter with me, and when I rise from the present sittings, the number 
of orders which I shall have, made for one year from the first day of Michael- 
mas Term will be. about 4./00, and the number in Sir Michael O’Loghlen’s time 
did not, I believe, amount in any one year to 3,000. 

986. Mr. R. B. Osborne .] Are not the cases lighter; are there not motions 
and matters of course ? — I cannot very well say that ; I believe there is the 
same class of business done now that was done in the time of Sir Michael 
O’Loghlen. 

987. Sir J. Graham.'] Is property rapidly coming under the management of 
the Court from the present unhappy circumstances of Ireland? — I should say it 
was. 

988. And very little property, except that of minors coming of age, is taken 
out of its management ? — Very little at present, because there are so few pur- 
chasers. 

989. It has been stated to the Committee by Master Brooke, that as an 
approximate estimate, he would say that there was a rental of 1,000,000 l. a 
year now, under the management of the Court, on account of judgment creditors. 

Is that an extravagant estimate in your opinion ? — I should think not ; but 
that matter could be ascertained by examining the return which I think was 
made last year. 

990. Since the passing of Mr. Pigott’s Act, tenants under long leases may 
obtain loans upon judgments, with all the law of judgments affecting those 
long leases ? — No doubt they may. 

991. Do you think that it is politic in the present circumstances of Ireland, 
to extend the leasing power of tenants for life ? — That is a very large question, 
which I do not know that I have considered very much. 

992. But it has a bearing upon the question of judgments and receivers ; 
for as you extend the leasing power, you extend also the liabilil y of the pro- 
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perty so leased to judgments, with the appointment of receivers ; do you not t 
-Of course all leasehold property is subject to the operation of Sir Michael 



O'Loghlen’s Act. , . 

oca By splitting the reversion, and by multiplying middlemen, you subject 
the sine farm, the same corpus, to various judgments and with various judg- 
ments to the appointment of different receivers over it f— No doubt ; and there 
are cases in which there is a receiver over the middleman’s interest and over 
the landlord’s interest at the same time. . , 

qna As you multiply leases, and as you split the reversion, under the ope- 
ration of Mr. Pigot's Act and the Sheriffs’ Act conjointly, you render more and 
more of the property of Ireland subject to the effect of judgments, and to the 
consequent appointment of receivers ?— I think you do. . 

qqs Then if that be an evil, has it not been the tendency of legislation to 
increase and aggravate the evil (—Certainly. If you authorise a tenant for life 
to make long leases, there is no doubt that that leasehold interest becomes 
subject to a receiver ; but 1 feel some difficulty in stating how that exactly bears 
upon the consideration of the question. 

006. If you were to increase the power of the tenant for life to grant leases, 
would it not be politic, conjointly with that power so about to be granted, to 
look at the operation of Mr. Pigot’s Act and the Sheriffs’ Act, with the view 
of checking the obtaining of judgments and receivers as affecting property of 
small amounts ? -I think it might. I think myself that it was very question- 
able whether subjecting terms for years to judgments was a beneficial alteration 



01 me iaw. 

997. Looking at the present state of Ireland, with judgments the common 
assurance of the country, and the extended use which is now made of that 
mode of obtaining credit, would you think it prudent at once prospectively to 
put an end to judgments with the power of appointing receivers ?—' That is a 
question of very great difficulty. I apprehend that yon must give the judg- 
ment creditor some remedy against the land ; but the great difficulty of deal- 
ing with the question, is to determine which is the least oppressive mode of 
levying the debt out of the land. The oppression which outlawry proceedings 
led to, and which was the origin of Sir Michael O’Loghlen’s Act, is detailed 
very clearly in the report to which I have referred. If you were to repeal 
both the statutes, no doubt it would get property out of Chancery to a cer- 
tain extent, or rather it would prevent property getting into the Court of Chan- 
cery, but you would still leave the debtor open to a proceeding by elegit ; and 
it is right that the Committee should understand that the proceeding by elegit 
will of necessity lead to difficulty. I shall endeavour to explain how an elegit 
proceeding would lead to difficulty. Suppose there is a tenant in possession of 
lands and a judgment against his landlord, if his lease bears date subsequent to 
the date of the judgment, the creditor may issue an elegit ; he may have an 
inquisition in the ordinary way, and a finding upon that, and upon that inqui- 
sition he may serve an ejectment on the tenant and turn the tenant out of 
possession altogether. If the judgment is subsequent to the date of the lease 
he cannot turn the tenant out of possession, but the judgment creditor, by the 
operation of the inquisition, is regarded as in the nature of the assignee of the 
reversion ; he stands in the shoes of the landlord, and the difficulty is this : one 
judgment creditor having proceeded and attached the rent, may be dispos- 
sessed by a prior judgment creditor, and that prior judgment creditor may he 
dispossessed by another prior judgment creditor ; and in this way the unfor- 
tunate tenant in possession may suffer very nearly as much by that elegit pro- 
ceeding as he suffers at present by a proceeding by a receiver ; the difficulty is, 
whichever way you turn it is only a choice of evils. 

998. What would be the effect of enacting by law that the tenant should at his 
option be allowed to terminate his lease whenever a receiver was appointed ? — 
Practically, such a provision would, I think, scarcely have been operative ; till 
lately, at least, tenants would not have been willing to give up their lands. 

999. We have heard something of tenants in Ireland upon the whole liking 
to be under receivers; that the facility for fraud is greater, and that the 
management of the land is so lax under the imperfect inspection of receivers, 
that tenants who do not mean to act fairly in the cultivation of the land, rather 
rejoice in the appointment of receivers and the eviction of the management of 
the owner P — I was informed that a gentleman named Mr. Roe, of the county 
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of Tipperary, was actually murdered for no other object whatsoever, but to get 
his property under the management of the Court of Chancery, his children 
being, I believe, minors. 

1000. Then legislating for the purpose of satisfying the tenantry of Ireland 
by checking the appointment of receivers would appear to be a hopeless task ? 
— I do not say that it would be a hopeless task to legislate with respect to it ; 
and I think it would be very desirable, if it is an object attainable, that the 
receivers should not mismanage estates. 

1001 . Mr. R. B. Osborne.'] You would not wish to give that particular part 
of Tipperary to which you have referred, as an instance of the feeling generally 
of the people of Ireland? — No, I do not suppose that such a case ever occurred 
before ; as Sir James Graham put the question to me, I merely stated that 
I had heard of that case. 

1002. Sir J. Graham.] Have you seen the Bill that has been introduced by 
the Government with respect to judgments in Ireland being no longer assign- 
able ? — I read it hastily. 

1003. That Bill goes the whole length of abolishing, after the 31 st of 
December next, the right of judgment creditors applying for receivers ? — Yes, 
no doubt you will thereby remedy the existing evil; but the question is, whether 
you do not leave the tenant open to an evil which is not quite so great, but 
which I have endeavoured to explain, namely, of proceedings by elegit creditors 
one after the other ; you might have half a dozen judgment creditors, the one 
proceeding against, the other, rendering it impossible for the tenant to know to 
whom he was to pay his rent. By Mr. Pigot’s Act, the party is enabled to take 
the whole of the land instead of the moiety. 

1004. In what court would that elegit process be instituted ? — In a court of 
common law ; and I have to make this observation that it may not be mis- 
understood ; the effect of repealing or modifying to a certain extent, or alto- 
gether, Sir Michael O’Loghlen’s Act, and Mr. Pigot’s Act so far as it amends 
.it, would be to diminish the number of cases in which proceedings would be 
taken against land ; and therefore benefit would be gained by che modification 
of Sir Michael O’Loghlen’s Act. 

1005. Before the passing of the Sheriffs’ Act there was a year of grace before 
a receiver could be applied for ? — No ; that is a provision that was introduced 
into Mr. Pigot’s Act with respect to proceedings in a suit ; it is copied from 
the English Act. The same clause which made the judgment an actual charge 
upon land, provides that you shall not take proceedings till 12 months after 
the date of the judgment. 

1006. But now a judgment is snatched by a creditor, without any limit in 
point of time ? — You may apply for a receiver the day after you obtain the 
judgment, under Sir Michael O’Loghlen’s Act. 

1007. Supposing receivers to remain the same, would you not think that 
there should be a limit in point of time before which no judgment creditor 
should be entitled to apply for a receiver ? — I have no doubt that that would 
be an important alteration. 

1008. Would a year be a fair time to fix? — I would not allow a party the 
day after he had obtained judgment to apply for a receiver, without giving his 
debtor proper time to realise a fund with a view to pay him off ; I should say 
a year, by analogy to proceedings in a plenary suit, would be a fair time. 

1009. We have had Sir Edward Sugden before us, and he has expressed an 
opinion that, considering the extent to which the law regulating judgments has 
been carried both in England and in Ireland, it would be inexpedient now to 
go back and to entirely abolish the effect of judgments in Ireland as the com- 
mon assurance, or materially to interfere with the present practice, both as 
respects the appointment of receivers and the operation of judgments in 
affecting the property to its full extent as it now affects it; but he has suggested 
that instead of going the whole length of the Government Bill, which has lately 
been introduced, a line of demarcation should be drawn with respect to the 
amount, and that no judgment creditor prospectively, for a debt under 100 /., 
should be entitled, under any circumstances, or at any time, to apply for a 
receiver ? — I should entertain a very strong opinion that to that extent, at all 
events, it -would be desirable to go. 

1010. Mr. R. B. Osborne.] Do you think 100 /. is high enough ? — I should 
say not ; I would rather go higher than that. 

0.83. l 2 1011. Sir 
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Right Hon. ion. Sir J. Graham .] Supposing the principle were admitted that there 
7. B. C. Smith, should be a line of demarcation between smaller debts and larger debts, as you 

* fixed your minimum high, you would restrict the operation of judgments quoad 

28 June 1849. rece i vers certainly consider that the Legislature has a right to qualify the 
rights of creditors, to the extent to which those rights are detrimental to the 
public at large ; and I consider that one of the greatest grievances existing in 
Ireland, is the extent to which property is now under the Court of Chancery. 

1012. Do you think that the shock to public opinion, by going the length of 
the proposal by Government, and entailing the consequences of throwing parties 
back upon their common law remedies, would be great ? — I believe the Govern- 
ment propose to prevent judgments being assignable in future. I confess I am 
disposed to agree in that, and for this reason, I think it is rather desirable to 
make judgments cease to be a common assurance in Ireland. I know there is 
this advantage arising out of their being a common assurance, that you can 
purchase upon a sheet of paper a printed form of bond and warrant of attorney, 
which almost any person can fill up without the help of a barrister or an attorney 
at all, and so far there is a benefit in it. But on the other hand, the very facility 
of obtaining that security works injuriously. The man who signs his name to 
that document, very rarely knows the extent to which he involves himself ; and 
I think he would very often pause before he would execute a mortgage, when 
he would have very little difficulty in signing his name to the document. 

1013. As relates to the limit in point of time, you would agree with Sir 
Edward Sugden, that the period of a year should be fixed by Act of Parliament, 
before a receiver should be applied for ? — I think it would be reasonable that if 
a person proceeded within a year, he should be left to his common law 
remedy. 

1014. Would you prefer the Government measure, which provides that judg- 
ments shall not be assignable, and that after the 31st of December next no judg- 
ment creditor shall be entitled to apply to the court for a receiver, or would you 
prefer Sir Edward Sugden’s proposition, that judgments should continue assign- 
able, but that no judgment creditor should apply for a receiver until 12 months 
elapsed, and that a line should be drawn with reference to the amount ; and 
that no receiver should be appointed for property under a certain amount* but 
that the law should remain unchanged with respect to all judgments above that 
amount?— It is a difficult question to answer what would be the compara- 
tive effect of the two plans; but if I were at liberty to give an indirect 
answer to the question, 1 would say that I should like to have a compound of 
both. I should be disposed to repeal the Act which authorises the assigning of 
judgments, and try for the present the modified remedy that is proposed by Sir 
Edward Sugden, of preventing any person from obtaining a receiver unless the 
judgment exceeded a certain amount. 

1015. And you would fix that certain amount somewhat higher than 100 1.1 
—I think I should. 

1016. You think the state of credit, and the feeling of the public mind in 
Ireland, would bear such an alteration of the law as that ? — It is difficult to say 
that, but one of the reasons why I object to assigning judgments is, that it is 
made one of the means of accumulating costs. If the Committee were to 
call upon me to prove what I am now about to state, I could not at the moment 

■ give evidence of it, but matters occur before me constantly which lead me to 
suspect the existence of facts which I could not positively prove ; my belief is 
that attornies themselves get judgments assigned to some friend, and then issue 
a scire facias to revive the judgment at the suit of this assignee, and costs are 
accumulated to the extent of that assignment ; and even if the same attorney 
happened to have the beneficial interest in three or four judgments, if he were 
inclined to make costs, the course which he would adopt would be this ; he would 
get one of his judgments assigned to A., he would get another judgment assigned 
to B., a third judgment assigned to C., and a fourth judgment assigned to D. ; 
and he would present a petition to appoint a receiver at the suit of the first 
party, he would present another petition to extend the receiver at the suit of the 
second, a third petition to extend the receiver at the suit of the third, and a 
fourth petition to extend the receiver at the suit of the fourth ; and the decision 
of the Court is given in ignorance and doubt whether those assignments are 
bona fide , or whether they are not made merely for the purpose of accumulating 
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1017. Mr. R. B. Osborne.'] What party pays those costs? — The unfortunate Right Hon. 

debtor ; they are paid out of the estate. T ‘ B - c - 

1018. Sir/. Graham .] Judgments have been assignable in Ireland since a 2 8 June 1849. 
very early period ? — Since the 9th of George the 2d. 

1019. Are they assignable in England? — They are assignable in equity in 
England, but not at law, in the same way as a policy of insurance ; you may 
assign a policy of insurance in England and in Ireland, but the law does not 
vest the legal right in the assignee. 

1020. What would be the effect of making the law of assignment in 
Ireland identical with the law of assignment limited as it is in England? 

— It would be calculated to check the course which is adopted of making 
judgments a common assurance. At present it is a most usual thing in 
Ireland to assign a judgment upon marriage; and parties assign judgments 
just as they assign mortgages in England ; in England judgments are con- 
sidered as securities which are not to remain outstanding, but in Ireland it 
is quite the contrary ; they are considered as securities which are to remain 
outstanding. 

1021. Considering how long that practice has obtained under the sanction 
of the law in Ireland, and the delicate state of credit in that country, would 
you be afraid of altering the law of assigning judgments in that country? — 

There is no doubt that the proceeding ought to be taken cautiously. I am 
rather stating my opinion in the abstract, than with reference to the exact time 
at which the measure should be adopted. 

1022. What Sir Edward Sugden has stated is, that with regard to his 
limited plan restricting the appointment of receivers to judgments of a certain 
specified amount, and to allowing a year of grace, this is the particular moment 
when the change should be made ; do you concur in that opinion ? — The 
opinion I entertain is this, if the measures now in contemplation should be 
effectual to get property out of Chancery, I think it is most desirable if possible to 
prevent property getting back again into Chancery ; and of course any measure 
that diminishes the number of applications for receivers will be a beneficial 
measure. 

* 1 023. And it will be wise to make the change at this moment ? — That is a 
difficult question to answer. 

1024. Mr. R. B. Osborne.' ] Is not the present system producing wide spread 
ruin to unfortunate debtors and also to tenants? — l think that the present 
system works most injuriously and oppressively to debtors, and also as respects 
the proper management of estates. 

1025. If the present system acts so badly could there be a better time than 
the present to change it ? — Perhaps not ; I have already stated in reference to 
the case of tenants, that the remedy that would in that case become the remedy 
against land would also be oppressive. The difficulty when you come to con- 
sider the question is between the two proceedings, by elegit and by receiver ; 
it is perhaps difficult to say which will work most injuriously, for both of them 
will work very injuriously. 

1 026. Sir /. Graham.] Sir Edward Sugden, in answer to Question 497, has 
stated what appears to him an imperfection in the present practice of the court, 
which leads to great expense, and which he thinks might be corrected by 
statute ; I will read to you what he says upon that point : “An encumbrancer 
in this country, a mortgagee or a creditor, files a bill for what is called redemp- 
tion or foreclosure, that is, to compel the debtor to redeem, or if he will not 
redeem, to give up the property, and the Court makes a decree accordingly, 
and the claim is paid off to the encumbrancer ; or he becomes the owner of the 
estate, and he can sell it to whom he pleases without any difficulty. In Ireland, 
matters assume a different form, for in such a case there is not only a decree 
for the redemption of the property, but it is followed up by a decree for sale, and 
the consequence of that, which at first sight might not appear to be very 
important, is this, as in Ireland every single person who would be a necessary 
party to the conveyance is a party to the suit, it is inevitable that there should be 
a great many parties to every suit of an encumbrancer, and that leads not only 
to very great expense, but to very great delay ; the estate may be half eaten 
up with costs. Now, if the English practice were to be adopted in Ireland, in 
the first place, as you would not have any conveyance to execute to a pur- 
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chaser, you would not require, according to the present rules, any hut parties 
who had a beneficial interest in the property, and the debtor would either 
redeem, or, in default of redemption, he would be would be. foreclosed, and 
other parties would have the estate. I think that the adoption by the Court of 
Chancery in Ireland of the practice which exists in England, would prevent 
great expense, great delay, and great inconvenience.” He goes on to say that 
the practice as it now exists has obtained so long in Ireland, that though per- 
haps it would be in the power of the Court to alter it, yet he thinks legislative 
interference upon that point is desirable ; do you concur in the opinion there 
expressed by Sir Edward Sugden ?— I confess that I do not concur in it, and 
I shall endeavour to explain the distinction between the law of the two countries, 
and how oppressively the application of the English law would work in Ireland. 
In England, as in Ireland, every deed of mortgage contains what is called a 
clause of redemption ; that is, the mortgagor is to pay the principal and interest 
on or before a particular specified day. At the common law, if the mortgagor 
does not pay on that day, the mortgagee becomes absolutely entitled to the 
estate ; and thus, supposing you had a property of 5,000 1. a year, and you were 
to borrow 5,000 1. upon it, and execute a common mortgage security, at the 
end of a specified time, by the strict rules of law, you would have lost your 
estate of 5,000 l. a year, though you had only borrowed 5,000 l. That was pro- 
ductive of such manifest injustice, that the Court of Equity exercised a juris- 
diction to relieve parties against this forfeiture, and accordingly the mortgagor 
had what was called an equity of redemption, that is, a right to get back his 
estate, which was forfeited at law, upon paying the debt and interest ; and 
therefore it was necessary to give the remedy to the creditor to foreclose the 
right of redemption, so as to acquire a right in equity as well as a right at law. 
That is the meaning in England of a foreclosure bill. You file a bill to fore- 
close your debtor from exercising the right of redemption, and by getting a 
decree in a foreclosure suit, you acquire an equitable title, having previously 
acquired a legal title. That, as I have already said, in England might be pro- 
ductive of the grossest injustice, because in this case I have put, supposing the 
mortgagor has not 5,000 1. in the world, and cannot raise it, he is foreclosed of 
his equity of redemption, and the creditor gets an estate worth 5,000/. a year. 
The Court of Equity in Ireland from the earliest period adopted a far more 
equitable course. The Court, in addition to the decree of foreclosure, directs 
a sale of the estate ; and in that case, though in England the mortgagee would 
acquire the estate of 5,000 l. a year, for 5,000 Z.,in Ireland you would sell only 
so much of the estate as would pay off the 5,000 /., leaving the mortgagor his 
right to the residue. I confess, considering the difficulty in Ireland of a debtor 
finding money to pay off his debt, the Irish rule appears to me to be founded 
much more upon principles of justice than the English rule. 

1027. Has injustice resulted from the rule which has obtained in England ? 
— I think not, because in England you are much richer than we are in Ireland, 
and you can borrow money to pay off the 5,000 1 ; but I can understand in 
Ireland a mortgagor having a difficulty to pay off the 5,000 l. 

1028. Sir Edward Sugden says that the practice which has obtained in Ire- 
land eats up half the estates in the kingdom ? — There is the greatest possible 
defect in the law in that respect, but I think I can suggest a remedy. 

1029. Your opinion is, that principles of equity justify the practice in that 
respect being different in Ireland from what it is in England ; but you admit 
that the proceeding is most expensive? — Yes, so expensive, that feeling that 
the Judge of a court of equity has some duty to the public besides merely 
deciding cases, I drew up a Bill in the early part of 1847, after I had hail 
a year’s experience at the Rolls, for remedying the evils. 

. 1030. Is it not within the power of the Court, by rule of Court, to regulate 
its practice without the intervention of the Legislature ?— I doubt very 'much 
whether that power exists in Ireland. In England the Act of 3 & 4 Victoria, 
c. 94, gives a most extensive power to the Lord Chancellor of England, with 
the assistance of two equity Judges, to make rules ; and, in fact, the Lord 
Chancellor of England has acquired a power of legislation by that Act ; but that 
power of legislation is qualified, as it ought to be, by rendering it necessary 
that those rules should be laid before both Houses of Parliament within 
a limited time after the next Session, with a power to either House to annul 
any part of the rules. Under that Act in England most extensive powers have 
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been exercised, amounting to legislation ; but in Ireland we have no such Act ; Right lion, 

and under the Act authorising the Lord Chancellor of Ireland to make rules - B - c - 

altering the practice of the Court, I think no Lord Chancellor would take upon TJ “ 
himself to make an order to alter that which has not only become the practice, 2 une 1 +9 ' 
but which, having existed for centuries, has become the law of the Court. 

1031. Sir Edward Sugden said that the power of the Great Seal in Ireland 
was very large, and that he had put an end to hour warrants in the Masters’ 
offices by a general order ? — He did ; and I do not mean to lay down positively 
that by law the Lord Chancellor of Ireland might not make a general order to 
dispense with all encumbrancers as parties to suits ; but I think it is scarcely 
to be expected that a Judge shall take upon himself such an important step 
without submitting it to the Legislature for them to declare whether it ought 
or ought not to be altered. 

1032. In the point I have last mooted, though you differ from Sir Edward 
Sugden as to assimilating the law in the two countries, you would by legislation 
regulate the practice of the court, so as to diminish the costs ? — I would do so, 
and I have done so. I have a Bill here, for the purpose of remedying the 
evil, which I have no objection whatever to submit to the Committee. 

1033. Mr. R. B. Osborne.'] Is that the Bill which you drew in 1847 ? — Yes. 

1034. Was not that Bill submitted by you to the Government? — I cannot 
say that it was submitted to the Government, except in this way : after the 
Bill for regulating encumbered estates was introduced by the Government in 
1 847, Lord Clarendon heard from Lord Roden that I thought that measure 
would not work ; and he did me the honour of sending for me in 1847- I told 
his Excellency that I was satisfied that the measure would not work, and I ex- 
plained, both verbally and in writing, the reasons why in my opinion it would 
not work ; and I stated that I myself had prepared a measure, which I thought 
would be calculated to diminish expense, prevent delays, and remedy some 
of the great evils then existing ; I also told his Excellency that I had sent a 
copy of that Bill to a Member of the House of Commons, and that I had no 
objection to the Government obtaining a copy, if they thought proper. 

1035. When you stated that you had no objection to submit the Bill to the 
Government, did the Government take it up ? — I never heard anything more 
upon the subject. 

1036. Were they officially informed that you had prepared that Bill? — 

I can scarcely say that it was officially. Lord Clarendon was kind enough to 
send for me, but from the vast number of duties that he had to attend to, 

I cannot say whether he recollected it or not. 

1037. It was in the month of May 1847 ? — Yes ; it was the day after liis 
Excellency arrived in Dublin. 

1038. You said that the Encumbered Estates Bill would not work ?— Yes ; 

I made use of those words. 

1039. Sir J. Graham.] You would have no objection to show the Committee 
that Bill ? — None whatever. It was drawn before the Encumbered Estates Act 
was presented to the House of Lords, though it contains two or three provisions 
that were prepared subsequently. The effect of the measure generally was 
this, to reduce the number of parties considerably, and to have no one before 
the Court as defendant except the owner of the estate. I framed the measure 
with the assistance of a most eminent officer of the court ; one of the ablest 
and best officers in either country, Mr. Henry Darley, and I myself spent in 
the vacation three weeks considering the subject j I put a total end to the 
monstrous principle of having such a variety of parties, which was still further 
carrying out in fact Sir Edward Sugden’s excellent rule ; and I think I did so, 
fully providing for the security of the encumbrancers. And I remedied what 
I thought an enormous abuse, by shortening the forms of proceeding ; I intro- 
duced a form of answer without oath, that does not occupy 10 lines. I imposed 
upon the plaintiff in every suit the necessity of calling upon the very few 
parties that there would then be to the suit to put in a formal answer, by pro- 
viding that he should not get any costs if he required a further answer than 
that, unless the Court should otherwise direct; and I imposed upon the 
defendants the duty of putting in a short answer of 10 lines, and if they did 
not do so, they would get no costs, unless the Court should otherwise direct. 

And it has been found by experience that imposing the penalty upon the 
attorney of not getting costs unless the Court should otherwise direct, has had 
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the effect, under Sir Edward Sugden’s rules, of diminishing the length of pro- 
ceedings, for the solicitor would not, except in some extraordinary case, put 
any but the formal answer, that is, a consent to refer the matter to the Master ; 
and instead of having- the enormous expense now incurred, which is the greatest 
abuse which can he conceived, and which was adverted to in the recent debate, 
of every bench in the court being filled with counsel opening answers, and 
having enormous briefs, I provided that I should have the power at the Rolls 
of making a summary order upon a motion, referring the matter to the Master, 
which order should have all the force and effect of a decree, and thousands of 
pounds would have been saved by the adoption of that course. 

1040. Mr. R. B. Osborne .] Wbat was the reason why the Member of Parlia- 
ment, to whom you sent that Bill in 1847, did not introduce it? — I stated, in 
writing to that Member of Parliament, that I had a very great dislike to placing 
any measure of mine in opposition to a measure of Lord Cottenham, as it 
might appear to be an act of presumption on my part, but I did what I consi- 
dered a public duty in stating that I had drawn such a measure. 

1041. Was the Member of Parliament to whom you sent that Bill under the 
idea that Government was going to take up the matter ?— I cannot state that. 

1042. Chairman.] The substantial object of your Bill was to get rid of the 
• delay and expense of those suits in Chancery ? — It was. 

1043. Was that before the passing of the present Encumbered Estates Bill ? 
— Yes ; except as to one or two clauses, my Bill was originally drawn before 
the Bill of the Government was introduced into the House of Lords. 

1044. It has been represented to the Committee that a number of properties 
are locked up in the Court of Chancery, which it is difficult to get out of the 
Court, and that there is a great deal of evil arising out of the appointment of 
receivers ; can you state to the Committee whether the present Encumbered 
Estates Act has facilitated the sale of estates or not ?— I should say that it has 
not facilitated the sale of estates, and for the reason I stated in writing when 
that Bill was passed. 



1045. In what way has its operation not been such as was expected?— I can 
explain very shortly to the Committee, which I think any person who is not a 
lawyer can easily understand, why it has not facilitated the sale of estates. 
The Encumbered Estates Act of last Session consists of two parts ; the first 
portion of the Act relates to sales under the Court, and the second portion of 
the Act relates to sales not under the Court. The second portion was intro- 
duced by amendment in the House of Commons ; the first portion of the Bill 
is substantially as it was introduced into the House of Lords. With reference 
to that portion of the Bill which relates to sales under the Court, it provides 
for three classes of cases, and for those only. It authorises the owner of 
land, or the owner of a lease, subject to an encumbrance as defined by the 
Act, to contract for the sale of the land or the lease, and having contracted 
for the sale of the land or the lease, to present a petition to the Court of 
Chancery to confirm the contract, and to have an account taken of the encum- 
brances ; or the owner may, without that previous contract for sale, present 
a petition for an account of the encumbrances and for a sale in a summary 
way. That is the first class of cases provided for by the Act. The second 
class of cases provided for is this : the first encumbrancer upon the land or 
upon the lease may present a petition for the sale of the land or lease, and 
for an account of the encumbrances. A third class, and the only remaining 
class of cases provided for by the Act (I am now speaking of that portion of 
the Act which relates to sales under the Court), is the class of encumbrancers 
who have the title deeds. An encumbrancer having the title deeds, though he 
may not happen to be the first encumbrancer, may present a petition. With 
reference to the first class of cases, I foretold, and I was not a bad prophet, that 
there would be very few. cases of that class, and for this very obvious reason : 
it the owner of land is irretrievably ruined, that is to say, if the rental of his 
estate will not keep down the interest of his encumbrances, it is perfectly clear 
that he will struggle to hold the land as long as he can, and he will not 
voluntarily go into the Court of Chancery for the purpose of depriving him- 
self of the rental, and getting the land sold when there is 110 surplus. But 
1 will suppose the case of there being a surplus. The natural feeling of the 
owner of the land in that case will be, as I foretold it would be, not to 
go voluntarily into the Court of Chancery ; if lie happens to have a sur- 
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plus rental for the support of himself and his family, after keeping down the 
interest of the encumbrances, he will keep out of the Court of Chancery, if he is 
a sensible man, as long as he can, because, if he puts the. estate, into Chancery, 2g Ju|je , 8 
the small surplus that is coining to himself will be swallowed up by lawyers ; 
the natural consequence is, that if there is no surplus, the owner will not pro- 
ceed under the Act ; or if there be a small surplus, he will endeavour, as long 
as he can, by paying off the interest of the encumbrances, to keep the estate 
out of the Court of Chancery. And it is only in the case, of a great surplus, in 
which it becomes desirable to sell a portion of the estate, that the owner is 
ever likely to proceed under the Act. With regard to the second class of cases, 
which is the case of proceedings by the first encumbrancer, there have been 
very few proceedings under the Act, but for a different reason. In the first 
place, suppose a person who is the first encumbrancer were to present a petition 
under the Act, I am hound under the 10th section of the Act to refer it to the 
Master to take an account upon the petition of the first encumbrancer ; but 
supposing it turns out in the Master’s Office that there is a prior encum- 
brancer, when the case conies back to me I must dismiss the petition, for 
I have no jurisdiction whatever, unless at the suit of the first encumbrancer, 
except it happens to he a case within the third class of cases, viz., of an encum- 
brancer who has the title deeds, and that operates to prevent proceed- 
ings being taken under the Act. But there is another circumstance which 
operates to prevent proceedings under the Act, which is this : the solicitor 
who prepares the petition will only get 24 s. for preparing it ; of course he will 
advise his client to file a bill, and the first encumbrancer will generally get 
his costs ; for the costs are paid according to the priority of the encumbrance, 
and of course the legal gentleman will recommend his proceeding by bill ; and 
therefore, it was not perhaps to be expected that the proceeding under the Act 
would be taken. As to the third class of cases, viz., the case of the encumbrancer 
having the title deeds, that clause was introduced by some English conveyancer 
who was totally ignorant of the state of the law in Ireland. By the law of 
England you must get the title deeds I believe (I give any opinion upon the 
English law with some diffidence). If a person lend money on mortgage, and 
is not prudent enough to get the title deeds, if somebody else bond fide lends 
money upon a second mortgage, having no notice whatever expressly or 
impliedly of the first mortgage, and he gets the title deeds, he will gain 
the priority in England, therefore in England the ease of an encumbrancer 
having the title deeds is a common case ; but in Ireland, under the Registration 
Act, the first mortgagee would have registered his mortgage, and it is a matter 
of perfect indifference, to him whether other mortgagees have obtained the 
title deeds or not, so far as the security of his encumbrance is concerned. 

I admit that to obtain possession of the title deeds is a proceeding which an 
English conveyancer would recommend, but practically, it has not been done in 
Ireland; and, therefore, providing for the third class of cases was not perhaps 
providing for an imaginary case, because some English companies who had 
lent money in Ireland had the title deeds, but it is providing for a very rare 
occurrence. You have therefore three classes of cases provided for ; the owner 
is not likely to resort to any great extent to the proceeding under the Act ; he 
is only likely to do so where the surplus is large, which is a very rare case, and 
therefore the only case for which the Act substantially provided was tlie case 
of the first encumbrancer; and consequently the result is, as I foretold it would 
be, that the Act has been very nearly inoperative. 

1046. Am 1 to understand that the Act was drawn in ignorance of the, law 
of Ireland? — I do not know, but whoever framed that provision in it could not 
have known the state of the law in Ireland. 

1047. Chairman.] If in place of introducing that Act, the course had been 
taken of altering the practice of the Court so as to get rid of the delay and 
expense of the present proceedings, do you think that sales would have been 
facilitated? - The way in which I should answer that question would be this: 
if there had not been a very great fall in the value of property, but if property 
had been saleable at 25 years’ purchase, as it was previous to 1846, I have no 
hesitation in saying that the measure I proposed would have got property out 
of the court to a vast extent ; but that which is locking up property in Chancery 
at this moment is not so much the difficulty arising from the dilatory nature of 
the proceedings or the difficulty of making out title, but the main difficulty of 
getting property out of the Court of Chancery is that you have not purchasers. 
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1048. You mentioned that there were few purchasers to be obtained for 
estates under the Court ; do you consider that that is rather connected with 
the general condition of the country than with the legislation or the practice 
of the Court?— It is in my opinion connected with the state of the country, 
for this reason : it is perfectly notorious that previously to 1845, property that 
was sold under the Court of Chancery obtained as high a rate of purchase 
money as property sold by private coniract. 

1049. It is stated that there are properties in Ireland for which purchasers 
cannot be had ; that arises from the difficulties of the country, and applies to 
properties under the Court, in which the titles are unimpeachable ? — Yes ; and 
I can show the technical points that are raised by purchasers in order to 
endeavour to get out of the purchase, and the Committee will l think be sur- 
prised when I state a case which occurred this term. A noble. Lord in the 
House of Peers agreed to purchase property for 19,000/.; property has fallen 
immensely in value, and therefore he has instructed liis counsel and solicitor to 
get him out of the contract by any crotchet they can raise ; and when 1 
explained the nature of the objections that have been made, the Committee will 
see that the objections are only technical objections. The estate was granted 
by patent in the reign of James the 1st, aud three, of the. points raised on behalf 
of the noble Lord were these, that by the original patent there is a provision 
that you are to keep a certain number of muskets and pikes to protect Her 
Majesty from her rebellious subjects in Ireland, and that this is an onerous 
condition; and that you are to have a certain number of English persons, 
tenants upon the estate, and that that also is an onerous condition ; and you are 
not to let the land to mere Irish ; and upon those points it was urged at great 
length that it was a bad title. 

1050. Mr. R. B. Osborne.'] Is that an estate, in the south of Ireland? — No, 
in Ulster. There is one substantial objection out of 10 or 12 that are raised, 
and it now stands for judgment upon those points. But what I would put to 
the Committee is, that what is locking up property, is the want of purchasers ; 
and that those who have contracted to purchase, use every technical means they 
can to get out of the contract. 

1051. Is it likely that some Judges might think that those were substantial 
objections? — I cannot take upon myself to say, but I had the curiosity to 
investigate, the history of the plantation of Ulster, for the purpose, of deciding 
the question ; and I have satisfied my own mind upon the investigation, that 
I can clearly establish that that is not an objection to the title. 

1052. Mr. Henley. ] Those covenants are not binding?— One of the principal 
grounds upon which, in my opinion, it does not affect the title is this : upon 
looking into the subject, I found that there was a proclamation issued by the 
Privy Council, directing that every patent on the plantation of Ulster, should 
contain those distinct covenants, and that proclamation was circulated, as 
appears upon the face, of it, generally throughout Ireland, for the information 
of His Majesty’s subjects. I find that that property in Ireland has been planted 
under two proclamations, containing directions that those particular covenants 
are to be contained in all letters patent. I come therefore to the conclusion, 
that a purchaser cannot object to a patent, containing clauses which are not 
merely in that individual patent, but which by the proclamation of the Privy 
Council, will be found in every patent in the north of Ireland, except patents to 
the Irish Society, for reasons which could be stated. 

1053. Persons were bound to know of those covenants existing ? — Yes ; and 
with regard to the covenant relating to “mere Irish,” I think it can be plainly 
shown that there are no “ mere Irish ” at the present time ; and I am quite 
satisfied that the objections can be shown to be totally destitute, of foundation. 

10,54. Chairman.] From your experience connected with these, matters, are 
you enabled to say that there is a large quantity of property, to which an un- 
impeachable title can be given, and for which purchasers cannot be found? — 
Yes ; in this term and the last term, I have had some, applications made to me 
for permission to the first encumbrancer to hid. The encumbrancer cannot 
bid without the leave of the Court!, and an application was therefore made to me 
for permission. There have been many cases of no adequate sum being offered. 
In one case, two-and-a-half years’ purchase was the sum offered in the Master’s 
Office. 

1055; Legislation, therefore, cannot be useful except as it may act upon the 
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state of the country? — Legislation may be useful in simplifying the law of 
conveyancing and the practice of the Court ; and it is to be hoped that matters 
will not remain as they are now. 

1056. Sir J. Graham.'] Have you seen the Encumbered Estates Bill which 
has passed this Session through the House of Commons, and which is new in 
the House of Lords?— I have not read the Bill as it has been amended by the 
House of Lords. 

i 1057. To go back to the question of judgments; are they registered in 
Ireland ? — Yes, and in England also. 

10,58. They are re-registered every five years in England? — Yes, and every 
20 years in Ireland. 

1 059. What is the objection to re-registration in Ireland every five years, as 
is done in England? -The objection which I know was made at the time Sir 
Edward Sugden prepared his first Bill was, that judgments having been made 
a common assurance, and even vested in trustees under family settlements, and 
being settled like mortgages, or any other charge upon land, the trustees and 
others would, by mere forgetfulness, omit to register ; and in case of trustees 
the whole property might be. lost by the omission to register every five years. 

1060. You have stated that you regret that judgments are a common as- 
surance, and you have stated the opinion that you think they ought not to be 
made assignable. If effect were given to your opinion that they shall be no 
longer assignable, as is proposed in the Bill before the House of Commons, would 
your objection to re-registration every five years then prevail? — I should say if 
you could once get rid of their being a common assurance it would be very 
desirable to require that they should be re-registered every five years ; but I 
may observe, that any of the proposed plans for the improvement of the law of 
conveyancing which I have heard of, would not, in my opinion, sufficiently 
simplify the law. 

1061. Not even enacting that judgments shall cease to be assignable? — I am 
speaking of the law of conveyancing, which is a very large subject, upon which 
no question has been asked me. The difficulty in the way of the sale of estates 
arises from three causes : first, from the proceedings of the court, which are 
unnecessarily dilatory ; that can be remedied ; secondly, it arises from that with 
which the Court of Chancery has nothing to do, that is, the delect in the law 
of conveyancing ; when the Court decrees a sale, the parties must encounter all 
those difficulties connected with the law of conveyancing ; and, thirdly, there 
is the difficulty of obtaining purchasers in the present state of Ireland. 

1062. Mr. R. B. Osborne. J You have not in Ireland, as there are in this 
country, any gentlemen acting as conveyancers ? — No, and I think it is a 
misfortune that there are no persons so acting in Ireland. 

1063. Sir/, Graham.] Does the Bill which you prepared touch upon the law 
of conveyancing ? — It does to some extent. When I sat in the Rolls during 
the year 1846 there had been several difficulties with respect to title. I will 
give an instance : supposing it turns up upon searches being made that having 
an unwilling purchaser, there is a legal title outstanding in some trustee, who 
has no beneficial interest at all ; according to the present system you may file a 
supplemental bill against that party to compel him to execute a conveyance ; 
and supposing that he is unwilling to do so, Sir Michael O’Loghlen decided 
that the purchaser was entitled to be discharged from his purchase, inasmuch 
as he was not bound to wait for the result of the supplemental suit. One of 
the clauses in the Bill which I prepared, was with a view to remedy that, by 
authorising the Court upon a summary petition to order the Master to execute 
a deed in the name of a party, which could have been done in the course of a 
week or 10 days, and a purchaser under such circumstances would not be dis- 
charged 

1004. That Bill touches some points of conveyancing that you think might 
be amended, but it does not effect the whole of the alterations in the law of 
conveyancing which you think might be necessary? — It touches those points 
upon which actual cases had occurred before myself. This is not a specu- 
lative Bill, but it is a Bill drawn in order to meet actual cases which had 
occurred before myself sitting at the Rolls. 

1 065. Chairman.] Does it refer to the person by whom the conveyance is to 
be executed, rather than the subject of conveyance ?— Yes. 

1 066. And that Bill you give in to the Committee ? — Yes ; the form of the 
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answer and one. or two tilings of that kind are not drawn as formally as I might 
wish ; the Bill might not he in a position for any person to introduce it, as it 
now stands, into the House of Commons, but it states my own views. 

1067. Sir J. Graham .] Not pledging yourself to the precise details, or the 
exact nature of the proposed legislation, this Bill contains remedies which your 
experience at the Bar and your judicial experience lead you to think expe- 
dient?— It does. I will take a particular case. There is one case which came 
before me since I sat at the Rolls ; it came on demurrer, but for curiosity I 
counted the number of defendants ; I am speaking now from memory ; I think 
I counted 160 parties; there were more than half who were what are called 
notice parties. If Sir Edward Sugden’s excellent Orders had not been in force, 
all those would have put in answers to the bill; but his Orders remedied that ; 
but there were about 70 answering defendants that did not fall within those 
rules. That is one of the grossest abuses that can possibly be conceived ; ( I do 
not know whether the case came before the Lord Chancellor afterwards or 
not) ; those 70 defendants would have put in separate answers, except they 
happened to be co-trustees, or in the same interest ; and the solicitor for each 
defendant has an interest in making the pleadings as long and incurring as 
much costs as possible, and consequently the answers are as long as the inge- 
nuity of the counsel or the solicitors can make them. And there is another 
inevitable consequence, that, from the number of parties, the suit will abate 
several times, for you cannot possibly keep 70 people alive. 

iofi8. Mr. R. B. Osborne.] What is an abatement-— Supposing a party in 
the suit dies, you must substitute in his place by a bill of revivor the person 
who represents his interest. 

1069. Sir J. Graham.] Do all those answering defendants appear by 
solicitors and counsel ? — Yes; I was going to explain how the matter proceeded. 
There are various abatements, and children are born who are obliged to be. 
brought before the Court, and parties become bankrupt and insolvent, and you 
are obliged to bring the assignees into the suit, and you have supplemental bills 
and bills of revivor without number, for you cannot bring a cause to a hearing 
till you have it in a perfect state, and nobody can calculate when it will be in 
a perfect state ; but supposing that it has gone through all these proceedings 
of abatements and bills of revivor, it comes at last for decision before the Lord 
Chancellor. 

1070. Mr. R. B. Osborne.] Does the estate bear all that expense? — Yes. 
IV hen the plaintiff’s counsel appears upon the hearing before, the Lord Chan- 
cellor he has the original bill briefed to him, and he has every supplemental 
bill and bill of revivor briefed to him ; if there were 70 answering defendants 
you would have 70 answers, and the. brief would be. so large that it would be 
very difficult for any one to lift it. The case is opened by the leading counsel 
for the plaintiff; it does not take him 10 minutes or a quarter of an hour; 
the counsel for every defendant starts up from every part of the court, and 
says, “ My Lord, I open the answer of so and so,” and that, is all he says ; he 
has briefed to him his own answer and the bill, and the whole terminates in 
what is termed a decree to account. A stronger abuse than that scarcely ever 
occurred in any country, because you have all the enormous costs incurred for 
that hearing without the slightest benefit to any human being, and you have 
the unfortunate owner, if he was not ruined before, sure to be ruined by the 
enormous expense. 

1071. Then the inference we may draw from your evidence is, that an estate 
may go tolerably well into Chancery, but it is sure to come out worse than it 
went in : — Yes ; the owner might have a surplus before he went into the Court 
of Chancery, but by the present system it is altogether swallowed up. 

1072. Sir J. Graham .] Sir Kdward Sugden described the proceeding as “ a 
bombardment of the Chancellor” ? — I saw the. working of the system when 
I was at the Bar; 1 have not seen it since, as the. decree to account is made by 
the Lord Chancellor, but from what I then saw of it, I should say that Sir 
Edward Sugden’s description of it was not an exaggeration. 

1073. it not in the power of the Court, by rules of Court, to abate this 
abuse ? — It may be said that it is ; but I think it hard to call upon any Lord 
Chancellor to make an order altering the course of proceeding which has 
existed as long as the Court has existed ; I think that he has a right to submit 
a Bill to the Legislature recommending such alterations as may be necessary. 

1074. Sir 
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1074. Sir Edward Sugden says, in answer to Question 449, “The Chancellor Right Hon. 
in Ireland has very great power under Acts of Parliament”; and then he says, T. B. C. Smith. 
“ I have exercised that power to a very great extent, and even to a diminution „ 
of the revenue of the country. I could give an example.” T hen he illustrates 
that by referring to his having put an end to hour warrants in the Masters’ 

Office "; was not that as great a stretch of power as would be the power exer- 
cised with regard to those motions of course ? — I do not think that was so 
great a stretch of power, for as regards the warrants in the Masters’ Office, it 
was a mere matter of practice whether the Masters were to sit for one hour or 
for two hours. The statute which authorised the Lord Chancellor of Ireland 
to make orders was the 4 & 5 William 4, c. 78, s. 13, which only authorises the 
Lord Chancellor to make “ such orders, not being inconsistent with the enact- 
ments and provisions of this Act, as he with the advice and assistance of the 
Master of the Rolls shall think fit and proper for simplifying, establishing^ and 
settling the course of practice of the said Court, and of its several offices.” It 
may be a matter of serious inquiry whether, if the Lord Chancellor were to 
make such a vast alteration as dispensing with parties to a suit to such an 
extent as has been mentioned, the House of Lords, upon an appeal, might not 
say, “ This is a very Irish mode of proceeding, to alter the practice established 
for centuries.” 

1075. On the whole you would recommend that the Legislature should cor- 
rect the imperfections in the practice which has long obtained, and which you 
think injurious to the public? — 1 think so. I think the Lord Chancellor of 
Ireland, considering the language of this Act under which the general orders 
are to be made, and which would appear to authorise only alterations in the 
practice of the Court, strictly so called, is entitled to the protection of submit- 
ting his views to the Legislature before they are carried out. 

1076. In point of fact, you would alter the Act of Parliament to which you 
have just referred, and give the Lord Chancellor larger powers ?— If you were to 
adopt in Ireland the 3 & 4 Viet., c. 94, and the two statutes amending that Act, 
which authorise general orders to be made by the Lord Chancellor of England, 
the general orders which would be made by the Lord Chancellor of Ireland 
would receive the sanction of the Legislature by being necessarily laid before 
the Legislature in the next session of Parliament subject to disapproval. 

1077. You would clothe the Lord Chancellor of Ireland with the power 
which the Great Seal of England now possesses? — I think I should; but 
I think it would be as well to submit to the Legislature any great alteration, 
such as that with respect to altering the number of parties to a suit, and the other 
matters provided for by the Bill, in order to let -the Irish Members consider it. 

1078. To return to the question of registration; if judgments should cease 
to be assignable, as Government proposes, re-registration every five years would 
be unobjectionable? — I should say it would, but that is independent of the 
alterations which 1 would propose in the law of conveyancing. 

1079. Mr. R. B. Osborne.] You have spoken of the enormous expenses 
upon estates of abatements, and you have mentioned a particular case; without 
reference to your natural feelings, speaking to you as a lawyer, if the Bill 
which you prepared in 1847 had been made the law in 1847, would not 
that expense and that abuse have been put an end to ? — Thousands of pounds 
of costs now incurred would have been saved. 

1080. And many proprietors would have escaped ruin?— They would have 
escaped costs beyond measure. I will show in what way that abuse goes 
much further than I have mentioned; I have spoken merely of the first 
hearing, at which every counsel appears simply to open the answer. 

1081. To bombard the Court? — Yes. As soon as the Master has made his 
report, the case comes back to the Lord Chancellor 10 be heard upon the 
report. In the first place, by having an enormous number of defendants, you 
have the cause continually abated and affected by deaths, bankruptcies, insol- 
vencies, and marriages ; and all this may happen before you get the Master's re- 
port ; but when you have the Master’s report, the cause is set down for further 
directions, and every one of the counsel re-appears who had opened the answer, 
and asks for their costs ; they do what is called pray their costs ; and this 
bombardment of the Court takes place again. 

1082. What is called a bombardment of the Court is undermining and 
blowing up the estate ?— Exactly ; it is most destructive of the estate. 
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1083. It is not the Court, but it is the estate which pays the expense?— 
Yes, it is the estate which pays all the expense. 

1084. Chairman .] You observe tliat the Government Bill abolishes the opera- 
tion of judgments prospectively ? — Yes- 

1085. Do not you apprehend that there would be some confusion as to the 
point at which the new law would come into^ operation, from the system of 
continuing judgments by means of revivors r — There is no doubt it would 
be inconvenient to have a class of judgments before a certain date assign- 
able, and a class of judgments after a certain date unassignable ; but I 
think that the law would be shortly understood ; and the fact is this, that 
there is only at this moment a certain class of judgments assignable ; you 
cannot assign every judgment ; that point was brought under the consideration 
of an English court in the case, of O’Callaghau against Marchioness Tliomond, 
in 3d Taunton’s Reports- The assignee of an Irish judgment sued in the 
Common Fleas in England upon the judgment, and the question was raised 
before the Judges in that Court, as to whether the Act of Parliament authorised 
the assignment of judgments generally, or only the assignment of a particular 
class of judgments ; and it was decided, and the reasons for that appear very 
satisfactory, that it did not authorise the assignment of judgments generally, 
but that the Act applied only to the case of a conusor and conusee, not to the 
case of recoveror and recoveree ; that a judgment was assignable where it 
was a common assurance, but that an ordinary judgment recovered in an 
adverse suit is not assignable. Therefore there are at present two classes of 
judgments as to which the law varies, and I do not know that it would be 
productive of any great inconvenience. 

1086. A law drawing a distinction between different classes of judgments 
would not in your opinion embarrass the proceedings or be productive of incon- 
venience r — It might; but I think the object to be attained is to prevent 
judgments being continued as the common assurance ; I should drive a party 
to have a mortgage ; I think he will hesitate before he signs a mortgage, but 
he will not hesitate before be signs a warrant of attorney. 

1087. You think it would be wise to make the security of judgments un- 
popular? — Yes; I should like to have a judgment in Ireland a security that 
was sought to be recovered as quickly as one could, and not a security to remain 
outstanding for ever. I may mention a case which has occurred within the 
last 12 months, in the Court of Chancery, and at the Rolls Court, which will 
exemplify the inconvenience of judgments remaining outstanding. A party 
has obtained a decision of bad title in his favour which 1 was obliged to pro- 
nounce, and which the Lord Chancellor has confirmed, in consequence of the 
existence of a judgment of the year 1738, which has remained outstanding on 
the estate ever since ; that is 110 years ago, and upon which interest has been 
paid. 

1088. Mr. R. B. Osborne. J You stated that there were cases where two 
receivers were placed over different parts of a debtor’s estate, the one appointed 
by the Court of Exchequer, and the other by the Court of Chancery ? — It has 
so happened. But 1 may observe that, when I was first appointed Master of 
the Rolls, I found that this course had been adopted under Sir Michael 
O’Loghlen's Act; a judgment creditor by his own solicitor obtained an order 
for a receiver against Black-acre ; another judgment creditor presented a peti- 
tion, without saying one word about the receiver appointed over Black-acre, 
and got a receiver over White- acre; another creditor would get a receiver 
appointed over Green-acre in the same way. That appeared to me to be a 
monstrous abuse ; because, in the first place, the expense of appointing 
a receiver is considerably greater than the expense of extending a receiver, and 
in the next place you have the unfortunate debtor subject to three receivers’ 
accounts, and you multiply costs enormously by that plan. I require now, 
and have for a long time past required it, that the solicitor shall state, which 
appears upon the order, that there has been no receiver appointed over any 
part of the estate, either in the Court of Chancery or in the Court of Exche- 
quer ; because I do not think you ought under the Judgment Acts to have a 
separate receiver even in both courts, and that is the opinion I have acted 
upon. But the case that Mr. Osborne has referred to, is a case where the pro- 
ceeding is hy a plenary suit in Chancery, where there is a receiver appointed 
by the Court of Exchequer under the Sheriffs’ Act. When a creditor files a 

bill 
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bill for the general administration of an estate, in the Court of Chancery, it is 
the practice to appoint a receiver over the estate, because more extensive relief 
can be given in Chancery ; but the order directs that it shall not be acted upon 
till the Court of Exchequer discharge their receiver. The party then who 
obtains the order, produces that order of the Court of Chancery in the Court 
of Exchequer, and discharges the receiver, and then you have one receiver in 
Chancery for the benefit of all the creditors. 

1089. In fact, at present the system is productive of great public incon- 
venience, in having two equity courts independent of each other ? — As to the 
receiver it is inconvenient, but I do not know that it is generally incon- 
venient. 

1090. Might not the equitable jurisdiction of the Court of Exchequer be 
abolished, and would not that diminish expense ? — Considering the quantity of 
business in the Master’s Office, and that 1 make at present 1,700 more orders 
in the year than were made 10 years ago, if you were to give the Lord Chan- 
cellor and myself the whole of the equity business, 1 much doubt whether the 
business would not get into arrear. 

1091. You are aware that there is a plan of that sort likely to be brought 
forward ? — Yes, I am. 

1092. Sir J. Graham.] Each receiver makes an annual account? — By the 

general orders of Sir Edward Sugden the receiver’s accounts are to he passed 
within 1 5 months after the order appointing him ; and all subsequent accounts 
are to be passed every 13 months. _ * 

1093. Each annual passing of the account is attended with expense ? — Yes, 

but it is a necessary expense. ..... . 

1 094. The multiplication of receivers is attended with the multiplication of 
annual accounts? — Yes. 

1 095. And that is attended with a charge upon the estate from year to year ! 

Yes, and for that reason I have altered the practice of the Court, and when 

a party applies under the Sheriffs’ Act to the Court to appoint a receiver over 
another portion of the property, where a receiver has been already appointed 
at suit of another party, I only extend the receiver over the additional land. 

1096. What, according to your knowledge, is the present class of receivers? 

I cannot perhaps answer that question positively ; but I must sav, from the 

cases which have come before myself, that 1 do not think that proper persons 
have been appointed ; I have found, for example, in different cases that have 
come before me, that solicitors have been appointed receivers, and I highly dis- . 
approve of solicitors being appointed receivers. 

1 097. Personally they have an interest in the matter ? — The persons who are 
appointed as receivers are not interested in the matter, because that rests with 
the solicitor having the carriage of the proceedings. 

1098. Sir Edward Sugden stated to the Committee that there was an abso- 
lute rule of court prohibiting the appointment of solicitors as receivers ?— Sir 
Edward Sugden was under a misapprehension upon that point. It has been 
decided that a solicitor, if he be a party .in the cause, cannot be. appointed 
receiver, but a solicitor unconnected with the cause may be appointed receiver, 
as far as any order or rule of court is concerned. I have stated my opinion 
often, that a solicitor ought not to be appointed receiver ; but I think it right 
to state that my opinion has not had much effect, because one of the Masters 
has pronounced” a very elaborate judgment in favour of appointing solicitors 
receivers, and it is a common practice to appoint a solicitor to be receiver. 

1099. Mr. A’. B. Osborne .] Then the rule governing the Court, is not the 
same in all cases ?— No. Some of the Masters do not think it a disqualifi- 

Cat | 100. Sir J . Graham .] The Lord Chancellor might by a rule produce uni- 
formity of practice, and might prohibit the appointment of solicitors and 
solicitors’ clerks as receivers ?— He might ; but I think the general order of Sir 
Edward Sugden, if it was acted upon, was very precise. This is the general 
order that was made by Sir Edward Sugden, which gives directions to the 
Masters ; it is very precise and very full. It is Order 143 , at page 150 : “ And 
further, that in proceedings under orders to appoint receivers, the Masters shall 
also report their willingness to accept the office, and to undertake the duties 
thereof, and in no case shall any clerk or agent of a solicitor be appointed a 
receiver ; and in every case the Master shall take care to appoint as receiver a 
0.83. ’ “4 fit 
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Right Hon. fit person, wlio is independent of the solicitor in the cause or matter ; and if 
T. B C. Smith, the Master shall think fit to require it, the person proposed as receiver, and the 

— solicitor in the cause or matter, shall make an affidavit that tnere is no uuder- 

a8 June 1849. hand agreement between them, and that neither the receiver will give, nor the 
solicitor receive, any portion of the allowance or profits of the receiver.” 

not. Mr. R. B. O&borr.e.] Then there is no order against an attorney being- 
appointed a receiver ? — None that 1 am aware of. i may observe that the 
Court of Exchequer, after Sir Edward Sugden’s order, adopted an order very 
nearly in the words of this order ; the present Lord Chancellor having been 
Lord Chief Baron at the time ; hut they had inserted the additional words “ no 
solicitor for any party in the cause ” ; and impliedly it was to be inferred from 
that, that a solicitor who was not solicitor for a party in the cause, was not a 
disqualified person. 

U02. Sir J. Graham.] One of the effect s of this concurrent jurisdiction, is 
this, that about the same matter, affecting the same estate, the rules are not 
necessarily identical in the Court of Chancery and the Court of Exchequer ?— • 
They may affect the same estate, but generally speaking they do not. If 
there are two suits going on, which there are sometimes, in both courts, in 
relation to the same estate, (and that is one of the great grievances of Ireland), 
you cannot stop either of them till there is a decree pronounced in one suit ; 
hut the moment there is a decree pronounced in one suit, there is an application 
made to stop the other suit. 

1103. But life pendente in both courts at the same time, there is a concur- 
rent proceeding going on in both courts, which is attended with great expense ? 

— Yes ; and one of the greatest grievances which can be conceived is, that 
there may be suits by three, or four, or a dozen creditors. 1 have never, how- 
ever, known in practice more than three or four ; each solicitor is anxious to 
realise costs. The proceedings occur sometimes in the same court and some- 
times in different courts ; there are a vast number of parties ; you have one of 
the causes heard and the decree pronounced. When the Court pronounces a 
decree to account in one of the causes, it is usual to apply for an order to stay 
the proceedings in the other causes, and that the plaintiffs in all the other causes 
in which an enormous expense has been incurred, shall be at liberty to prove 
their costs in the suit which is to progress. Thus, if you have three or four 
causes going on in relation to the same estate, ancl after you get a decree in 
one cause, it is part of the order that the plaintiff in each of the stayed suits, 
should not only prove his own costs under the decree in the suit which is to 
progress, but should prove the costs of every necessary defendant in his own 
suit. 

1 1 04. Mr. R. B. Osborne.] This is another bombardment of the estate ? — 
Yes. One of the objects of the Bill which I prepared was to remedy that, and 
indirectly the evil would have been got rid of by the Bill, because it proposed 
to make the owners of estates defendants, and it gave liberty to parties to put 
in a formal answer under the circumstances provided for; and that would 
remedy the evil, provided the owner, who would naturally be anxious to prevent 
any expense, put in a formal answer without delay, for if he put in a formal 
answer and enabled the Court to make an order of reference, which was to have 
the force and effect of a decree, that moment l should have the power of staying 
the other proceedings. 

1105 Sir J. Graham.] Is there anything wanting in that order of Sir 
Edward Sugden with respect to receivers if it were only made quite clear that 
no solicitor should be appointed a receiver ? — I think there is nothing what- 
ever ; it might be worth while for the Members of the Committee to read the 
judgment of Sir Euward Sugden, which arose upon that very order,, in the 
case in re Stokes, in 1st Jones and Latouche’s Reports, p. 1 / 5 ; so anxious 
were the solicitors to put a narrow construction upon this order, that one of the 
solicitors got the clerk of an attorney, who was not his own clerk, appointed 
receiver, and there being an application to Sir Edward Sugden to set aside the 
appointment of this clerk, there were actually three counsel employed before 
Sir Edward Sugden, one of whom happens to be a member of this Committee, 
Mr. Keogh, Seijeant Warren, and some other gentleman, to insist that this 
order disqualified only the clerk of the particular solicitor ; but Sir Edward 
Sugden had no difficulty in expressing an opinion, and lie pronounced an 
excellent judgment, as all his judgments are, pointing out the evil that this 
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order was intended to remedy, and that it applied to the system which had 
existed of trafficking in receiverships and actually selling the office ; and this 
general order he held to apply to the clerks of all receivers. 

1106. I asked you if the addition of the prohibition of attorneys would make 
that order perfect, and you, as I understood you, said it would not ; what is 
the other addition? — I do not think any addition will make it absolutely per- 
fect ; there will always be a determination to evade it. 

i ] 07. Then you would say that the appointment of receivers was an incurable 
evil r — I do not see that that necessarily follows ; but so long as you leave the 
appointment of receivers to the nomination of any solicitor in the cause, you 
will, I think, have a bad class of receivers appointed. 

1 108. If receivers are to be appointed under any circumstances by judgment 
creditors, what is the plan which you think, with your experience, would be less 
open to abuse ; you being of opinion that that order is imperfect, and that the 
prohibition of solicitors in terms would not render it perfect, what in your opi- 
nion would be an adequate precaution to adopt ? — One which would take from 
every solicitor or party connected with the cause, any interference, directly or 
indirectly, with the nomination of the receiver. 

1109. Mr. R. B. Osborne.'] Would not this Bill which you drew in 1847 , by 
having a tendency to diminish the expense, cut the ground from under attor- 
neys? — That is a different question. That Bill is pointed to remedying a 
different evil ; it accelerates the conduct of suits ; it has nothing to say to the 
appointment of receivers. 

1110. Are you aware that Sir Edward Sugden’s Order, prohibiting the 
appointment of clerks of solicitors as receivers, has been evaded ? — I have not 
heard of it since 1844 ; but 1 should not have the slightest hesitation, if a case 
of that, kind came before me, in punishing the solicitor severely by fixing the 
costs upon him personally ; and 1 think it singular if it has occurred. 

1111. When you say that there has been a system of trafficking in receivers, 
what do you mean by that ? — That system existed at the time Sir Edward, 
Sugden made this Order, as appears by the judgment I have just referred to, 
and I think the practice continues, as a case occurred before me in which it 
came to light, that when the receiver was appointed by the solicitor in the 
cause, there was an agreement that the solicitor should not only have his own 
costs of the application for the receiver and the further costs in the matter, but 
should pocket a certain portion of the poundage, and in point of fact he did 
pocket a certain portion of the poundage. I made an order that he should dis- 
gorge the whole of that and pay it into court, with six per cent, interest ; but 
though no other cases of that kind occurred before me, 1 have reason to believe 
that such cases exist. 

1112. You are aware that there has been a return made to Parliament of 
estates under the management of the Court ; are you aware that in that return 
we have discovered a great many clerks of solicitors who are acting as receivers, 
but who are specified under the generic term of “gentlemen”? — I have not 
heard of that. I am surprised that the owner of the estate should not have 
brought it before the Court, for I should certainly remove the clerk of any 
solicitor, and appoint a new receiver. 

1113. But do not you find that when an estate gets into Chancery the 
owner becomes perfectly reckless and careless ? — Yes, that may account for it. 

ti 14. You think that the persons who are appointed receivers are not fit 
persons for the management of the property under their care ? — I do ; my 
impression, is that they are not a proper class of persons to be appointed 
receivers. There are some very respectable persons who have been appointed 
receivers in my court, but where that has been the case, it has been owing to 
my having drawn up the order in a specific form. 

111,5. You would not say, from your experience, that an attorney was 
a person qualified to manage landed property ? — I should say most decidedly 
not. That is not merely my own opinion, but I can refer to a high authority 
in a case reported in 15 th Vesey, junior. An application was made to Lord 
Eldon that a person who was appointed a receiver, he being a practising 
barrister and a Member of the House of Commons, should be removed. The 
power of the Court in making the Master review his report in respect to the 
appointment of a receiver, is very slowly exercised. But Lord Eldon expressed 
a strong opinion that the duties of a Member of Parliament and a practising 

0.83. N barrister 



Right Hon. 
T. B. C. Smith. 



28 June 1S49. 



Printed image digitised by the University of Southampton Library Digitisation Unit 




Right Hon. 
T. B. C. Smith. 

28 June 1849. 



98 MINUTES OF EVIDENCE taken before SELECT COMMITTEE 

barrister were inconsistent with his devoting proper time, independently of 
anything else, to the management of an estate; and without deciding that 
a Member of Parliament or a practising barrister was necessarily disqualified, 
he made an order directing the Master to reconsider his report. 

1 11 6. In your opinion ought not the receiver to reside upon the estate, if it 
is of any magnitude ?-I have no doubt that he ought to reside upon the 
estate and to be in the habit of seeing every property upon the estate every 



week of his life. „ , 

1117. A person residing in Dublin is not qualified to act as a receiver over 

an estate in the country r — No. . . , . . 

1118 The whole duty of a receiver is to get in the whole amount of rent that 
he can get from the tenants ? -Yes ; but that duty is very badly discharged 

1 1 10. But that is the idea entertained of the duty of a receiver, to get 111 the 
rents without regard to the comfort of the tenants or the state of agriculture ? 
—Yes, without considering anything else but the getting in the rents. 

1 1 20 Sir J. Graham.] Sir Edward Sugden was asked two questions, which 
I will read to you (Nos. 495 and 496) ; “ But for property which, after you 
shall have abated the quantity of it by your legislative interference” (that was 
according to the plan which he had sketched to the Committee), “ shall still be 
under the management of the Court, you do not think that anything can be 
done, with respect to the appointment of receivers ? ” Sir Edward’s answer 
was, “ Not by legislation; I think the head of the Court, can do. a great deal 
in correcting abuses where he discovers them, and providing against them by 
proper rules.” The next question asked was, “ There is no alteration in the 
law with regard to receivers that you would recommend ? ” and Sir Edward's 
answer was, “ No, I think not ; I would prevent the appointment of so many 
receivers. Supposing it were an inevitable evil that they should now have 
1,700,000 l. of property under the Court (which I think it is not, and I should 
be very much disinclined to appoint receivers over such a large amount of 
property, and I would take care that such an amount of property should not 
come under the management of the Court) ; but supposing it were inevitable 
under the ’law as it stands and is administered, that there should be that 
amount of property under the Court, it might be very desirable to have some- 
thing in the nature of a Master, who should have his whole time and attention 
directed to the management of receivers.” Do you agree with Sir Edward 
Sugden in considering that it is not possible for legislation to deal effectually 
and advantageously with the appointment of receivers ?— I cannot say that I 
agree in that ; it may be difficult to point out an adequate remedy, but of this 
I am quite clear, that you will never have estates properly managed under the 
Court of Chancery, so long as you have the present system existing of the 
solicitor for the plaintiff or the petitioner in the cause nominating the receiver, 
because Master Murphy has informed me that in the majority of cases nobody 
attends him except the solicitor for the petitioner. The Master cannot appoint 
anybody of his own motion without having some person named, and the only 
person who attends to name the receiver is a person deeply interested in 
having the estate ill managed, because if it is well managed it will diminish 
the costs. 

1121. Though Sir Edward Sugden in his answer rejected legislation, he points 
to rules of Court meeting the evils as they shall arise, and he suggests the 
appointment of a Master, whose exclusive duty it shall be to look after the 
appointment of receivers and the conduct of receivers? — I have no hesitation 
in saying that I agree with Sir Edward Sugden in the propriety of having an 
officer in Dublin who should have nothing whatsoever to do but to attend to 
the general superintendence of Chancery property. That has always been my 



view. 

1122. And that officer should be appointed by the Court, and be under the 
jurisdiction of the Court ? — I should be very much disposed to make it a higher 
officer, appointed by the Government ; a Master, or something of that sort ; 
I should not like to see him a nominee of the Lord Chancellor ; I think for the 
due discharge of what are called public duties a man ought to be inde- 
pendent. 

1123. If the properties which he was to superintend were brought under 
the jurisdiction of the Court, would there not be some anomaly in his being 
independent of the Court ? — I think not. The Masters are independent of the 

Lord 
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Lord Chancellor ; lie could not remove any of them ; I mean that the Lord 
Chancellor should exercise no more control over such person than he could 
exercise over one of the Masters or over myself ; he might overrule one of our 
decisions, but he could not remove us from office. 

1 1 24. The Masters are bound to obey the orders of the Lord Chancellor ? 
— Yes ; but the Lord Chancellor could not dismiss one of the Masters. 

1 125. You would have the new officer to be appointed Master of Receivers, 
as we will term him, responsible and obedient to the Lord Chancellor ? — Yes, 
just as much as a Master in Chancery is. 

i 126. You would be willing that the Executive Government should appoint 
him, or the Lord Chancellor? — I would place the appointment with the Execu- 
tive Government. 

1127. The Masters are now appointed by the Executive Government? 
— Yes. 

1128. They were in England appointed by the Lord Chancellor, but they 
are now appointed by the Government ? — Yes. 

1129. In Ireland they are appointed by the Government, independently of 
the Lord Chancellor ? — Yes. 

1 1 30. This new Master, if he were appointed, would be in the position of 
a Master in Chancery, and removable only for misconduct ? — Yes ; but I have 
no doubt that both Houses of Parliament would have him removed, as a 
matter of course, if he were to think proper to dispute the power of the Lord 
Chancellor, or to act improperly. 

1131. Sir Edward Sugden expressed this view, that if you made the general 
management of the property in Chancery, as good or better than private 
management, the debtor being very indifferent, and the creditor, if he received 
his interest, also indifferent, and the tenants not much objecting to that manage- 
ment, a large mass of property would remain permanently under the manage- 
ment of the court, and would not be brought to sale ; do you concur in that 
opinion ? — I do not think you need be in the least apprehensive of property 
being as well managed under the Court of Chancery, whatever system vou may 
adopt, as a private estate would be. 

1132. Mr. It. B. Osborne.] Sir Edward Sugden has hinted at something like 
a Master Receiver. Supposing the management of those estates were taken 
from the Court of Chancery, as they are at present managed, and concentrated 
under the control of one governing body, would you not give a power of appeal 
from that body ? — I think so. Though I have said that the receiver should not 
be appointed by the Court of Chancery, still there should be a control vested 
in the Lord Chancellor. 

1133. Would you place that power of appeal under restrictions, in order to 
prevent further litigation ? — I cannot say what course the Lord Chancellor 
would adopt in such a case ; but, speaking for myself, if any appeal were pre- 
sented to me from the Receiver Master, I should be very slow in overruling 
his decision. 

1 134. Supposing the jurisdiction, as respects the present system of receivers, 
were taken from the Masters, would it not relieve the Masters of the Court of 
Chancery from a great deal of business ? — It is very hard to anticipate the 
effects of any system of legislation. It was contemplated, and it was so stated 
in the House of Commons, that when the Encumbered Estates’ Bill was passed, 
it would leave us much less to do ; and there has hardly been an acre of land 
sold under it. 

1135. But you said that the Bill was badly drawn? — I applied that to the 
part of the Bill which relates to sales under the Court. 

1 1 36. In case tills business were taken from the Masters by this new system, 
would they be able to perform all the other equity business of the country ? — 
It is difficult to say. If the business of the Court of Chancery was to a great 
extent diminished, I should not have the slightest objection to have that por- 
tion of the business cast upon me, which would be the result of doing away 
with the equity jurisdiction of the Court of Exchequer ; but I think it is a 
dangerous measure to legislate upon the speculation of a diminution of business 
beforehand, when the effect would be seriously. to clog the Court of Chancery 
if that anticipation should not turn out to be realised. 

1137. But you would anticipate that there would be a diminution of business 
in your own court ?— I have no doubt there would, to some extent ; but on 
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the other hand, this is to he kept in mind, that our business is increasing 
every day as to matters with which hitherto we have had very little to do ; for 
example, in the present term I have had a petition under the Winding-up 
Stock Companies Act; I have had two petitions with reference to trustees 
investing money ; and Acts of Parliament are passing from time to time giving 
summary jurisdiction to the Court on petitions. I dispose of every petition 
presented to the Court of Chancery which is moved in court, except in lunacy 
and bankruptcy cases ; therefore you are in that way getting into the court 
session after session new business. 

1 t 38. The legislation has a tendency to increase, the business in Chancery ? 
— Yes ; if you will look back for the last 10 years, you will find Acts passed in 
almost every session, giving summary jurisdiction by petition to the Court of 
Chancery in various cases. 

1239. Sir J. Graham.'] Have you admitted a classification of minors’ and 
lunatics’ property on the one hand, and of judgment creditors praying for 
receivers on the other ? — l admit that there is a distinction, but I have not 
stated that the property of minors and lunatics is well managed ; on the con- 
trary, I can state that I do not think it is in many cases well managed, and I 
can give a remarkable instance of it, There is a minor a ward of the Court, 
who is an Irish Peer, and the mismanagement of that very estate has been the 
subject of evidence so long ago as the Landlord and Tenant Commission. The 
state of that property is such that I apprehend it will be very difficult to have 
it well managed. An application was made to me under very painful circum- 
stances last year to pay the expenses at Eton of this young nobleman. 1 thought 
it my duty, (as I always do, whenever an ex parte application is made, for I 
find it absolutely necessary from experience to do so,) to take the trouble of 
looking closely into all the circumstances of the case. I called for all the 
papers and took them home with me, and on investigating the case I found 
that the rents and profits of the estate were insufficient to keep down the 
interest of the encumbrances, and that there was not a single farthing forth- 
coming to pay the Eton expenses ; and I was obliged to adopt the painful 
course, considering I had no right to be generous at the expense of the encum- 
brancers, to refuse the application. 

1140. My wish, in calling your attention to the classification which I sug- 
gested, was with reference to the equitable considerations which guided the 
Court in allowing an outlay for improvements upon properties under those 
distinct classes ? — The distinction between the two classes of cases of receivers 
in what may be called a creditors’ suit, and receivers in minors’ or lunatics’ 
matters, is this : the Court of Chancery is considered as representing the 
minor or lunatic, those persons respectively being under a legal disability ; 
and, representing the minor and lunatic, the Lord Chancellor standing in the 
position of landlord ; and, standing in that position, he has a power which does 
not exist in the case of a receiver in a creditors’ suit, and the power is accord- 
ingly not exercised in the latter case. 

1141. When you speak of the power that the Lord Chancellor has, the 
power in both cases is limited by his discretion with a view to his equitable 
jurisdiction, it is not limited by statute ? — No, there is no limitation by 
statute. 

H42. Assuming that the estate of a* minor or a lunatic is a solvent estate, 
if it were proved to the Court that a certain outlay would lead to an improve- 
ment in the fee-simple value, and even in the life interest, the Court, in the case 
of lunatics and minors, would not hesitate to order that outlay r — I apprehend 
not ; but there are some general orders of the Court which relate to outlay. 
But the practical difficulty upon the subject is that the Court has no means of 
deciding the propriety or the impropriety of the outlay, unless the Court is put 
in motion by somebody. If, for example, the guardian of any estate of a 
minor th^t was well circumstauced were to apply to me for permission to lay 
out money on improvements, I should not hesitate for a moment. Take the 
case of Lord Powerscourt : if Lord Roden, who is the. guardian, said that he 
wanted so many hundreds of pounds to expend upon draining, I should have 
no hesitation, either in referring it to the Master, or in making the order 
myself upon motion. 

t 143. If the Court be moved in the case of minors and lunatics to sanction 
an outlay tending clearly to permanent improvement, you state that you would 
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not hesitate in referring it to the Master, anti if the Master made a favourable 
report, in sanctioning the outlay ? — In such a case as I put, of the estate of 
Lord Powerscourt, I should have no difficulty in sanctioning any outlay ; but 
where the estate substantially belonged to creditors, I think the Court would 
have a difficulty in ordering an expensive outlay. 

1 1 44. In the case of minors, the Court stands in loco parentis, and it would 
order the outlay ? — Exactly. 

1145. In the case of creditors’ estates under receivers there is a wide 
difference, and according to the established usage of the Court, based upon 
equitable principles, such an outlay would not be sanctioned by the Court ? — 
No, it would not. 

1146. In reference to the interest of a creditor in possession of a judgment, 
and still more of a mortgagee backed by a judgment, you would hold that 
any outlay for the permanent improvement of the estate would be in fact an 
outlay of their money? — Yes. 

1147. And without their consent being given, you would not think of per- 
mitting that outlay ? — I would not do it, because sitting at the Rolls I feel 
bound to act upon what I have always understood to be the strict rule ; that 
rule has been, without the consent of the creditor, or of the inheritor, not to 
sanction any outlay upon improvements. 

1148. Sir Edward Sugden was asked this question, in No. 552, "In the case 
you have put, of an estate held on behalf of creditors, would not the Chancellor 
feel himself at liberty to order such an outlay ” ? And his answer was, " No ; 
if the parties consented to it, he would do it, but not otherwise. “ There must 
be a motion and notice to the parties ? — Yes.” " And considerable expense in- 
curred? — Yes, because it would be a question as to the laying out of money.” 
Then in question 555, he was asked, " And even when it came on for hearing, 
it would be doubtful whether it was within the limits of his jurisdiction ” ? And 
his answer was, " When I was in Ireland I was constantly forced to refuse to 
relieve tenants on encumbered estates, because I had no power.” " But if you 
had had the power, you would have exercised it ? — I should have exercised it 
without the slightest difficulty.” He goes on to say that he thinks some legis- 
lative interference necessary, to enable the Chancellor within certain limits to 
sanction an outlay even upon estates under receivers for creditors. Do you 
concur in that opinion ? — I think that is an exceedingly difficult question, 
having regard to the different circumstances of different estates. I will take 
this case, which frequently occurs in practice. Supposing there is no surplus 
rental whatever ; suppose that the rental of the estate is either insufficient to 
keep down the interest of the encumbrancers, or only just sufficient to keep down 
the interest. Supposing an application were made for an outlay on drainage, 
of 300 l. or 400 l., the difficulty the Court would be placed in, would be this : 
To allow such an outlay would be substantially making the property of the 
last encumbrancer bear the whole expense, for you must let the receiver lay 
out the money, and allow it in passing his account, in which case' substan- 
tially it would be paid out of the property of the last encumbrancer. The 
effect of that outlay might be to leave the creditor and his family to starve. 
You are applying to improvement what may be the property of others, when 
there may be no available surplus to be applied to the improvement of the 
estate. 

1149. On the whole, viewing the difficulties which you have just enumerated, 
you would not be disposed by legislation to enlarge the power of the Great 
Seal with reference to outlay on estates for creditors ? — I should say it was 
desirable to give the power to the Court ; but what I mean to say is, that 
it would be misleading the Committee and the public to suppose that it 
would be productive of any very beneficial results, because there are a great 
number of cases in which the Court could not justify the outlay proposed. 

1 150. Do you agree with Sir Edward Sugden, that if the power of the Court, 
subject to discretion, is ever to be exercised in the case of estates under 
receivers for creditors, legislation should give that power, and that no Lord 
Chancellor until legislation shall have sanctioned it, upon principles of equity 
and usage, which have long obtained, would order such an outlay ? — I am 
clearly of opinion that the Lord Chancellor could not, consistently with 
equitable principles, regulate that by any general order. 

J 1 5 1 . Legislation conveying that power would be wise and prudent, but 
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Right Hon. the exercise of that power must be limited by the discretion of the Court ? 
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property, is, that the cases in which that discretion could be exercised would be 

28 June 1849. 0 f ygyy pgj'g occurrence, from the ruinous state in which property is when it 
comes into court. 

1 1 52. It would on the whole, you think, be superfluous legislation ? — I would 
not go that length, but I think that the number of cases in which money would 
be expended on improvements would be very few. 

1153. If it would be practically useful it would be worth while to legislate in 
that direction ?— There might be cases in which it might be desirable, but the 
object to be attained is to endeavour to prevent property getting under the 
Court at all, or as far as possible when it is placed under the Court to adopt 
such a mode of legislation as will get it rapidly out of the Court of Chancery. 

1 154. That is the great object stated by Sir Edward Sugden, to endeavour 
to prevent property coming under the Court, and when it is there, to endea- 
vour as much as possible to expedite the sale of it ; is that your view of the 
matter ? — Yes. 

1155. Mr. R. B. Osborne .] Are there not cases in which, on public grounds, 
it is necessary, irrespective of the interest of the owner of the estate, or of the 
creditor, an expenditure should be made where both the owner and the creditor 
oppose it? — That is a difficult question. If you give authority to the Lord 
Chancellor to decide that question, you give him authority to take money out 
of another man’s pocket for the purpose of improving an estate. I am under 
the impression that the object to be attained by the Legislature is to simplify 
the proceedings of the Court and the law of conveyancing, and thereby to 
reduce the number of cases in which the Court of Chancery should appoint 
receivers to collect the income of estates. The great object is to keep property 
out of the court, and not to impose a duty upon the Lord Chancellor which he 
cannot satisfactorily perform in the management of estates. If an estate could 
be sold rapidly under the Court, a receiver ought not to be appointed, except 
under special circumstances. 

1156. Would it not be better for the estate if the owner was appointed by 
the Court as receiver 1 — I have no doubt of it ; and I have expressed the 
opinion very frequently at the Rolls, that it was very desirable that the agent 
of the estate should be appointed the receiver ; and I will mention one case in 
your county which came before me, in which 1 effected that object by the order 
I drew up. 

1157. Which was opposed on petition ? — Yes, it was. There was a Mr. Norris 
who presented a petition under the Sheriffs’ Act for a receiver over the estate 
of a noble Lord, and he having presented a petition, the course was adopted 
(which I thought under the circumstances was a very fit course to be adopted, 
though it was rather a contrivance) of getting a friend of the noble Lord to file 
a bill with the view of preventing the attorney or some improper person being 
placed as receiver over his property. When the motion came on, on the part 
of the creditor, there was a motion on the part of the friendly encumbrancer 
who had filed the bill, seeking in fact to get the carriage of the proceedings with 
a view of naming the receiver. You can have no idea of the struggle that was 
made in that case to get the carriage of the proceedings, although it was at 
the suit of a creditor who I believe has not the slightest chance of being 
paid a shilling ; the solicitor by getting the appointment of the receiver would 
have put into his pocket some hundreds a year in the shape of costs, and 
I defeated that by drawing up a special order directing the Master in appointing 
a receiver to have regard to the person who was named being the fittest 
person for the office, without regard to the circumstance of the person pro- 
posing him having the carriage of the proceedings, and that led to Mr. Richard 
Pennefather being appointed receiver. 

1158. You are aware that he was connected with the estate? — Yes, that was 
the reason I took these measures with a view to his being appointed. 

11.59. Are you aware that since he has had the receivership the estate has 
improved?— That was what I expected ; my object was to have him appointed, 
and I framed the order in such a way as to defeat the very pettifogging object 
of Mr. Norris and his solicitor to have the estate badly managed. 

1 160. Are you aware that in that case, before Mr. Pennefather was appointed 
receiver, the tenants on the estate were in a most frightful state of destitution, 
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and committed lawless acts upon the property of the adjoining proprietors ? — 
I am not aware of it ; but I am not surprised at the estate being well managed 
now, under the superintendence of the gentleman who has it under his care. 

1161. Are you aware that there are improvements going on on that estate, 
through the appointment of Mr. Pennefather as receiver? — I did not hear 
that ; but the advantage of having a proper receiver 1 can exemplify, by a case 
that came before me this term. An application was made to abate the rents 
upon that property ; in general, when applications of that kind are made to 
me, I feel great difficulty in disposing of them ; I cannot tell but that the 
receiver may be bribed to request me to abate the rents, when probably I ought 
not to abate them. But when I saw the title of this estate in the paper, I stated 
that if Mr. Pennefather would write me a letter, stating what abatement he 
thought it would be right to make, I would at once make the order. 

1162. Are you not of opinion that if you could get men connected with pro- 
perties as receivers, in a high class of life, and of high character, the whole 
system would be very much improved ? — I think that the public is vitally 
interested in obtaining that result. 

1 163. Sir J. Graham .] Is it not within the purview of the Court, and within 
the power of the Court, to regulate the. appointment of receivers ? — 1 did so in 
that ease, and in the case of another property, where the same circumstances 
occurred in another county. The gentleman who was agent of the estate was 
a gentleman of most respectable character ; he had been agent for 30 years. 
I drew up a similar order in that case ; 1 defeated the object of the petitioner, 
and I got that agent appointed receiver. But it rarely happens that the 
respondent or defendant comes forward to litigate the point ; and the fact, as 
Master Murphy tells me, and which I believe to be so, is, that if Parliament 
were to call for a return of the parties who nominated the receivers, and whose 
names are I believe given in the Parliamentary return, in the vast majority of 
cases you would find that the receivers appointed were the nominees of the 
plaintiffs’ or petitioners’ solicitors ; and when you find that to be so, you may 
infer that in nine cases out of ten, if not in 99 out of J 00 , the appointment is 
not a proper one. 

1 164. If parties interested appear, the power of the Court is ample to correct 
the abuse ? — The Court has great power, if other parties appear before it ; 
because I think the order might be made directing the Master more specifi- 
cally than the general order directs him, to have no regard to the nomination 
of the party who has the carriage of the proceedings ; but I do not know the 
reason for it, but the fact is so, that generally speaking no person appears but 
the person interested in having an improper person appointed as receiver. 

1165. If Sir Edward Sugden’s suggestion of a Receiver Master were adopted, 
and if an officer were appointed of high station and character, and it were his 
duty, in the absence of parties, to make inquiries before the selection of a re- 
ceiver were made, would that obviate the evil? — It would be better than the 
present system ; but it is quite plain, in my opinion, that you ought to have 
the receiver named by some person who has no object in view but to have a 
local agent resident in the district, who is to act independently of the solicitor 
and everybody in the cause. By what particular machinery you are to arrive 
at that result is a question of difficulty. 

1 1 66. You have rejected the solicitor’s clerk and the agent of the solicitor, 
and you have stated the difficulty of arriving at the truth in appointing a 
receiver in the absence of parties ; does it not appear to you that the great evil 
of the system, whatever rules the Court may adopt, arises from the circum- 
stance of so large a quantity of encumbered property coming within the juris- 
diction of the Court ? — No doubt. 

1167. I s that evil without remedy? — I do not know that it is. I am under 
the impression that you might simplify conveyancing so much, that, having 
also simplified the proceedings of the Court, you might sell property quickly 
in Chancery, provided always, that from the improved state of the country 
there were purchasers for it. You might in that case sell property within a 
year after the filing of the bill, and the Court would then be justified in re- 
fusing to appoint a receiver in any case, unless there would be danger to the 
property. For example, if it were a leasehold, and the property liable to be 
evicted for non-payment of rent, or the property was deficient; but in case 
the property would be ultimately sufficient to pay every creditor, I think the 
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Court ought not to take possession of the property if they could sell it within ' 
any reasonable, time. 

1168. You have stated what alterations of the law you would recommend 
with reference to judgments, and you have given in a draft of a Bill which 
touches a portion of the evils which now arise from the law of conveyancing ; 
if famine should disappear, and purchasers could be found, by these legislative 
alterations do you think that the condition of Ireland would be as much 
improved as we could hope to see it by legislation? — 1 have already stated that 
that Bill had only relation to such alterations in the law of conveyancing as 
occurred to me upon the cases that arose in the court ; but it would require a 
totally independent and distinct measure to simplify the law of conveyancing 
generally, not. only with reference to sales in the court, but sales out of 
the court. 

1 169. Mr. A*. B. Osborne.] Have you seen the plan which I have submitted 
to the Committee for the purpose of simplifying proceedings ? — I have read 
it over, but I cannot say that I am familiar with it. 

1 1 70. You are not able to give any decided opinion whether it would or 
would not effectually remedy the present evils? — I have not the slightest 
hesitation in saying that it would be an improvement upon the present system ; 
any system by which you would appoint independent receivers, whether they 
were nominated by the Government or by the Chancellor, or any person upon 
whom you would impose the performance of the duty, subject to public respon- 
sibility, whatever might be the details, would be an improvement. 

1171. As far as you have read that plan you think it a great improvement 
upon the present system ? — Yes, I do. I do not see how you could suggest 
any tiling worse than the present system. 

1172. Any system would, in your opinion, be better than the present? 
— Yes. 

1173. Sir J. Graham.] Does not the creation of new officers to a consider- 
able extent, throughout the various counties of Ireland, unhappily open the 
door to a great deal of jobbing? — I have no hesitation in saying that the 
working of any system of this kind will depend upon the honest discharge of 
the duty by the persons in whom the patronage is vested. If it is vested in the 
Government, and it is rnade a means of political advancement to friends of the 
Government, it will fail. If the Lord Chancellor nominated persons without 
due regard to their qualifications, the measure would fail. Any measure of this 
kind must depend upon the honest discharge of public duty ; but I do not 
suppose that there is a country gentleman of Ireland on the Committee who 
could not name at this moment, from recollection, three or four persons in 
every county, who it would be universally acknowledged by every gentleman in 
the county would discharge the duty in a satisfactory manner. 

1 1 74. Supposing the Executive Government were vested with the appoint- 
ment of district receivers, would not the pressure upon the Government be 
excessive from each county to job the appointment ?— That might be a reason 
for not giving it to the Government ; but my opinion is that country gentlemen 
acquainted with country duties, might be selected, and they would act under 
public responsibility, and I may say Parliamentary responsibility. There are 
persons in every county who might be found willing to take the office, and! who 
would properly discharge the duties of it ; but whether they would be the men 
selected by the persons in whom the patronage was vested is another question. 

1 1 75 ; Considering the present unhappy condition of Ireland, would not the 
competition for the office be extreme ?— Yes ; but on the other hand, from that 
vm-y circumstance you might get gentlemen at present willing to take the 
office who formerly would not have accepted the office, and whose qualifications 
would.stand higher than the qualifications of the persons selected would have 
been, it the present unhappy state of affairs did not exist. 

1176. Mr. R B. Osborne.] You are of opinion that in adopting any system 
for the management of estates very much of the success of that system would 
depend upon the characters of the men who were appointed i— No doubt every- 

• w ™ ld depend upon that ; but if Colonel Dunne, or yourself, or Sir William 

Somerville, were asked whether you could mention gentlemen in the counties 
in which you reside, you would have no difficulty in selecting persons who 
would be acknowledged by all as the best persons for executing the duties. 

1177. Sir J. Crrn/tam.] Have, you any security that those will be the gentle- 
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men who will get the appointments ? — No ; but the success of the system will 
altogether depend upon it. The present evils arise from solicitors abusing 
their patronage, and the same evils would arise from a similar abuse of patron- 
age under any system. 

1178. Without distinction of Governments, from your knowledge of Ireland, 
does there exist a security in your mind for the appointments being properly 
made ? — I think the Government would be very closely watched, no matter 
what the Government was, and they would be called to account by gentlemen 
who are deeply interested in there being no jobbing. 

1179. Chairman.'] Would not a wise and honest distribution of patronage be 
of great advantage to Ireland ? — I have no doubt of it. 

1 1 80. Have you any objection to giving the Court the same power in cre- 
ditors’ receivers matters as they have in the case of minors ? — I not only see no' 
objection to it, but I should think on the whole it would be desirable ; but I 
wish to guard myself against being understood to express an opinion that it 
could be carried to so great an extent as some persons would anticipate. 

1181. The Court would be cautious in exercising the jurisdiction ? — Yes. 

1182. You are aware that it is proposed to make judgments for poor-rate a 
primary charge upon property? — I did not know that. 

1183. Taking that to be so, and that the poor-rate would take precedence of 
all other claims and demands against property, might it not, under such cir- 
cumstances, be very material the property should be so managed as to keep 
down the prior charge, which would over-ride the claims of the creditors r — 
Yes, the poor-rate would be the first in priority, and therefore it would be 
important. But at the same time I do not know that the creditors who are 
residing away from the property could take such an active part in the pro- 
ceedings connected with the poor-rate, as to lead to the poor-rate being much 
diminished. 

1 1 84. But taking the property out of the hands of the inheritor and deposit- 
ing it in the Court of Chancery, considering the way in which other parties 
are affected by its management, does it not appear anomalous to say that the 
Court should not deal with the property beneficially ? — I quite agree in the 
proposition that the Court should have the same powers in the case of credi- 
tors’ receivers as they have in the case of minors’ receivers, in ordering expen- 
diture ; but I think from the vast number of encumbrances affecting estates in 
those creditors’ suits, it will not be safe to order the expenditure upon improve- 
ments where the property is completely covered with encumbrances. 

1185. Has your attention been called to the clause in the Sheriffs’ Act 
which gives the judgment creditor applying for a receiver, the costs of the 
petition? — Yes, that is a mischievous clause. Although I observe that it 
purports upon the face of it not to be imperative upon the Court to allow those 

1 costs, yet practically, ever since the passing of Sir Michael O’Loghlen’s Act, it 
has been the uniform practice, both of the Court of Exchequer and the Court 
of Chancery, to order those costs in priority ; and therefore, though a single 
Judge may disapprove of that construction, or of the course adopted in 
carrying out the statute, it is too much to expect him to say, “I differ 
from all the Judges who have acted upon this construction.” But I have 
not the slightest hesitation in saying that it is most desirable for the 
Legislature to alter that portion of the Act, and to let the costs be paid 
according to the priority of the demand. Any gentleman of the Committee 
who is desirous to know the mode in which the funds in these cases are distri- 
buted, and the rule of law applicable to their distribution, will find a most able 
judgment of Sir Edward Sugden upon the subject in the third volume of Jones 
and Latouche’s Reports, in the case of Abbott v. Stratton. The rule, I may 
observe shortly to the Committee, is this: if a puisne creditor obtains an 
order for a receiver under Sir Michael O’Loghlen’s Act, he is entitled (and 
that is reasonable, I consider) to apply towards the payment of his puisne 
demand, all rents actually received before the order for extending the receiver ; 
and thus, if a judgment creditor of the year 1848 had obtained an order for a 
receiver, and after six months a judgment creditor of the year 184 / extended the 
receiver, you would pay the puisne judgment creditor of 1 848 so far as the rents 
actually realised by the receiver in the interval between his appointment and his 
extension. That is reasonable enough ; but it has been carried further than that ; 
' although the receiver has not received one single fraction prior to the ex- 
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Right Hon. tending order, the costs of the puisne creditor are practically paid in priority. 

T.B.C. Smith. The language of Sir Michael O’Loghlen’s Act would appear not to make it 

imperative. I will read the first words of the Act, which at first sight it would 

28 June 1849. be aid not require alteration; the words of the 38th section are, “The 
Court shall have power, if it shall think fit, to direct in any case that the costs 
incurred by the person at whose instance the receiver was first appointed, in 
procuring such appointment, be paid out of the funds collected by the receiver, 
without regard to the priority of the person on whose application such receiver 
was appointed.” That would appear to be discretionary with the Court, which 
perhaps it is ; but, as I have already said, practically it has been the course in 
both courts always to pay those costs in the first instance ; and if that rule 
had not existed in the case that was mentioned by Mr. Osborne just now, Mr. 
Norris would never have presented his petition ; if he had not been certain 
that when he got his order, be would at all events get his costs. The solicitor 
knowing that at all events the costs will be paid him, multiplies to a great 
extent applications under the Sherriffs’ Act ; but if he knew that the costs 
would be paid according to the priority of the demand, except as regards the 
rents received prior to the extending order, he would be very slow in making 
his application. 

1186. Sir J. Graham .] When there is a new letting of land under the 
management of the Court, at the instance of receivers and others, does that letting 
take place in the Master’s Office?— It may or may not, under the general 
orders. 

1 1 87. Speaking generally, Master Brooke has told us that the letting is by 
auction in Dublin ? — Not necessarily so ; he does not follow' the general orders 
if he makes it the universal practice, for Sir Edward Sugden’s orders do not 
authorise letting by auction or by competition, except in particular cases. The 
first general order which applies to the letting of estates, is the 145th of Sir Ed- 
ward Sudgen’s orders. But a more important order than that is the 150th order, 
and that 150th order directs this, “ That previously to any Master proceed- 
ing to let lands or tenements in any cause or matter, the receiver, sequestrator, 
or guardian shall, by a return to be verified by affidavit, give the Master full 
information to the following queries ; to wit, Who is, or are, or have last been 
the occupying tenants thereof respectively, distinguishing the part held by 
■each? How long have they held the same respectively, and whether as 
under-tenants or as immediate tenants to the Court, or to the person or 
persons over whose estate such receiver has been appointed ? How long they 
have been in possession of their said farms respectively ; and if not then in 
possession, in what manner their tenancy or possession has been deter- 
mined? Whether they have respectively duly and fairly cultivated their 
said farms, and kept the fences and buildings thereon in sufficient repair ; 
and whether they have made any and what improvement or improvements 
thereon ? At what rents they held the same respectively, and whether they 
have paid such rents, and whether the said lands have been taken by the 
tenants of the court in trust for any of the parties in the cause ; and whether 
the same are fair and reasonable occupation rents ; and if not, what would be 
fair and reasonable occupation rents for their said farms respectively ? or as 
to any other matters which, from any particular circumstances, the Master 
may think it right to inquire into. And in every such case the Master shall be 

« at liberty to examine the receiver personally on oath, if he shall think it 

necessary so to do ; and the Master shall be at liberty to relet their respective 
t holdings to such of the said occupiers as he shall think it for the benefit of the 
parties in the cause or matter so to do, at such rents as he shall consider to 
be fair and reasonable occupation rents, upon the terms of giving security as 
usual; but in case any of them shall not so renew, then such lands or 
premises respectively shall be let for seven years pending the cause or matter.” 
I apprehend that that general order and the previous one are very precise in 
their terms, and very accurately framed by Sir Edward Sugden. The result of 
that order is this, that when lands fall out of lease the receiver has to lay 
before the Master the circumstances of the property ; and the Master is to 
consider the circumstances in which the tenants are ; and there is a power 
in the Master not to turn out the tenants, or to let the land again by com- 
petition, but to continue them in occupation. It is only where the Master 
considers it necessary to relet the property that he sets it up to competition. 

1188. Whenever 
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1 1 88. Whenever there is a new tenant to be obtained, is it the invariable Right Hon. 

practice that he obtains his occupation by public auction at the highest T. B. C. Smith. 
bidding ? — I believe it to be the invariable practice. 

1 1 89. Master Brooke was asked, in Question 30 , “ What is the course of the 28 June 18491 
Court with reference to the letting of lands, as contrasted with a case in which 

the inheritor lets land to a tenant?” to which he gave this answer: “The 
receiver circulates handbills in the neighbourhood, stating that on a certain 
day, in the Master’s Office in Dublin, certain lands will be set up to be let. 

The tenants may come, or send up a commission for some one to appear for 
them, and it is a regular auction ; they bid against each other for certain farms 
upon such terms as they propose, and the highest bidder carries it ; and imme- 
diately they are called upon, before they leave the office, to lodge this 
6 1. A s. A d. for the lease and the recognizance, in which there must be two 
sureties.” Have you reason to believe that that is inaccurate ? — It is accurate 
in every matter but this : if there happens to be a property where the occupy- 
ing tenant in possession is willing to continue in possession, and he is paying a 
fair occupation rent, according to the terms of the general order, the Master 
may in such case let that tenant continue to occupy the land, without setting 
it up to competition ; but if there is no occupying tenant, or it is not a proper 
case in which to continue to let the land to the occupying tenant, he not being 
an improving tenant, it is set up to public competition. 

1 1 90. Whenever a letting takes place by public auction, does it take place 
in Dublin, in the Master’s Office ? — I believe not always ; there is one of the 
General Orders which authorises the Master to have the lands set up in the 
country. 

1191. Master Brooke states that there is a sum paid, however small the yearly 
rent, whether 61 . or 10 1 ., of 6 l. As. Ad. for the lease and the recognizance? 

— That is applicable to every case. 

1192. Do you think that those recognizances work well, or that they afford 
greater security for the payment of the rent ? — No, my opinion is against 
them, considering the expense. But I have to observe that there is a great 
deal of difficulty in that as in other cases, in the Lord Chancellor taking upon 
himself to alter the course of practice which has existed for 99 years. I have 
the original Order, which was made in the year 1750 , requiring security ; it is 
an Order of Lord Chancellor Newport, and bears date the 29 th March 1750 . 

I cannot find any earlier Order ; this is the Order : “ The Lord Chancellor 
declares it for a general rule for the future, that in every case where a Master 
shall set lands pursuant to the Orders of this Court, that he do take security 
for the rent.” And Lord Manners, by an Order of the 23 d November 1821 , 
went further ; that Order provides in these terms : “ Whereas it hath been 
made known to me that in several instances where a tenant hath been declared 
under the Order of the Court, that the recognizance entered into by such 
tenant has not been duly filed in the proper office ; now I, the Right honourable 
Thomas Lord Manners, Lord High Chancellor of Ireland, do declare it as a 
general rule, that in future the Masters shall not perfect any lease under a 
letting to a tenant, until the certificate of the clerk of the recognizances, that 
the recognizance of such tenant has been duly enrolled, shall be first pro- 
duced.” Sir Edward Sugden, in his General Orders, adopted the same prin- 
ciple. The 142 d of Sir Edward Sugden’s Orders, following up the view of 
Lord Chancellor Newport and of Lord Manners, is this : “ That the Masters 
shall not perfect any lease under a letting made to a tenant, until the certifi- 
cate of the clerk of the recognizances shall be first produced, that the recog- 
nizance of such tenant has been duly enrolled.” Upon the whole my opinion 

is, that it would be desirable to dispense with all those Orders. 

1193. Master Brooke says that the whole practice of letting is not fixed by 
Act of Parliament, but that it is fixed by rule of Court ; and that he has no 
doubt that the Lord Chancellor may alter it ? — I think that the Lord Chancellor 
might do many things by order ; but there is a difficulty in any Judge stating 
that that which has been recognised by his predecessors for a century is an 
unnecessary course of proceeding. Where you have such a case as that, it is,. 

I think, questionable whether the Legislature should not give their opinion upon 

it. I have traced this practice back to 1750 , and it has been recognised by 
successive Chancellors from that time. 

0.83. 02 1194 Has 
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1194. Has not the stamp been much raised since 1750 ?— Yes ; at the time 
the income tax was brought in, the stamp tax was increased in Ireland. 

1195. The burden upon an estate is very much increased by accumulated 
stamps ?— Yes. My opinion, in considering the point is, that upon the whole it 
would be desirable to assimilate the case of tenants under the Court to that of 
other tenants ; and to get rid of the expense, which though nominally paid by 
the tenant, may be considered very often as substantially paid by the estate ; 
for you thereby deprive the tenant of money that is properly applicable to the 

payment of rent. -.Trim 

1196. Is there not a recent order, adding to the expense, by the Lord Chan- 
cellor requiring that the recognizance shall be registered?— -That order had not 
reference to the tenants’ recognizances particularly, but it included tenants’ 
recognizances ; by applying to all, it included tenants’ recognizances. That 
o-eneral order had no intention to alter the existing practice, but only to render 
the existing practice effectual ; because under Sir Edward Sugden’s Act, the 
8 & 9 Viet., unregistered recognizances became ineffectual against purchasers, 
mortgagees, and creditors. If you had a recognizance at all, of course it ought 
to be an effectual instrument ; and the object therefore of the general order was 
to make that effectual which otherwise might become a mere piece of waste 



paper. 

1197. But in point of fact the old system of recognizances, rendered onerous 
by the increase of stamps, has been rendered still more onerous by the recent 
order of the Court compelling those recognizances to be registered?— Yes. 

1 198. We have heard of the fees which are payable on each recognizance in 
the Master’s Office ; particularly the Master’s Examiner has a fee of 1 1. 1 3 s. 3 d. 
for preparing the recognizance and the two parts of the lease ; is not that so ? 
— I am not aware of the amount of any of the fees that are payable in the 
Master’s Office ; but if Master- Brooke has stated that that is the fee payable, 

I have no doubt he is correct. 

1199. If recognizances were dispensed with, the fees would fall with them? 
—Yes. 

1200. Do you think the recognizance a security which it is desirable to 
uphold ? — I should say that it would be desirable to do away with it. 

1201. By doing away with the recognizance, and consequently having no 
fee upon the recognizance, a great saving would be effected to the benefit of 
the occupiers? — I should say so ; but it is an old practice, and I can under- 
stand the Lord Chancellor not taking upon himself to make an order which 
would alter a practice that has existed for so many years. 

1202. Have you ever known those recognizances put in suit ? — Yes, I have ; 
the recognizance is not a mere form ; it is used as a mode of recovering rent. 

1 203. Is it of frequent occurrence that the recognizance is put in suit ? — 

I should say not; at least I have not known of many cases of it. 

1 204. If on the whole it should be deemed wise to abolish the recognizance, 
do you think it has obtained so long that legislation would be necessary, or do 
you think that it could be abolished by rule of court ?— I think it could be 
abolished by rule of court. I do not know exactly whether the Masters have 
brought this in the only proper way in which it could be brought before the 
Lord Chancellor. By one of Sir Edward Sugden’s general orders, the 108 th 
order, which regulates some of the proceedings in the Master’s Office, there is 
a very useful provision. Sir Edward Sugden by that order required the Masters 
to meet once every year, for the purpose of comparing the practice of their 
several offices, and for the purpose of preventing a different course in each 
office ; and the Masters, or the majority of the Masters, if they have any differ- 
ence of opinion on the course of practice, are to submit to the Lord Chancellor 
an order upon the subject ; and under that many Masters’ orders have been 
made (of which 1 happen to have some here), which are countersigned by the 
Lord Chancellor ; those orders are not signed by the Master of the Rolls. If 
the Masters were to certify in writing to the Lord Chancellor, that in their 
opinion it was inexpedient that for the future recognizances should be taken, 
the Lord Chancellor might, by countersigning that, have put an end to the 
practice. 

1205. Who appoints the examiners? — I believe the Masters. 

1206. We have been informed, that upon each new letting the examiner 
receives a fee of 1 /. 135 . 3 d. Would not all the Masters, if they recommended 

the 
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the abolition of this system, be doing away with the fees that are now payable Right Hon. 
to their respective examiners? — Yes; I believe the examiners are secured a T. B. C. Smith. 
/certain salary, but they have the surplus of some fees. ~ ~ 

1207. It is stated that their salaries are of a certain amount, but that this is une 1 49 ‘ 
a great portion of their emolument ? — I cannot say what portion of the emolu- 

. ment the fees are ; but I have no doubt that if the Masters were to draw up an 
order under the 108th General Order of Sir Edward Sugden, and if the Lord 
Chancellor was to countersign that, the recognizances could be got rid of. 

1208. Is it to be expected that the Masters would report against a system of 
that kind in which their examiners are personally interested ? — Perhaps not; 
and for that reason, considering that it is a practice of so old standing, as the 
time of Lord Chancellor Newport, now 99 years ago, I think upon the whole 
it is desirable that the Legislature should interpose. 

1209. Who appoints the housekeeper? — I do not know. 

1210. We have been told that the housekeeper receives half-a-crown from 
each tenant of a tenement, however small, let in the Master’s Office ? — I am 
not aware of that, but I know that I complained of the housekeeper of the Court 
of Chancery receiving fees on every cause set down at the Rolls, which I think 
are very unreasonable ; there is not a cause set down on which the housekeeper 
does not receive a fee. 

3 2ii. You have mentioned that the leasing power is limited to seven years 
or Us pendens ? — There is one of the orders of Sir Edward Sugden which points 
out what the tenure is to be ; it is the order which I have already referred to, 
the 150th General Order, which provides that if it happens that the tenant in 
occupation is a person to whom the Master shall think it right to make a lease 
without competition, he shall be at liberty to do so ; and it then goes on to 
say : “ But in case any of them shall not so renew, then such lands or premises 
respectively shall be let for seven years pending the cause or matter.” I do 
not know whether the Committee are aware that it is not seven years absolute; 
if a purchaser purchases within three months after the lease, the lease is at an 
end. 

1212. Sir R. Peel.] The case which was referred to in the early part of your 
examination was the case of a widow in the city of Dublin, instituting proceed- 
ings with a view to recover a debt of 5 l. 8 s. ? — Yes. 

1213. And it appeared that she “ caused writs of execution to be issued 
against the debtor, Hugh Power, directed to the sheriff of the county of Water- 
ford that was the first step, and the sheriff made a seizure ; “ but by an 
order of the Court of Queen’s Bench, dated the 31st of May last, all the stock 
seized under the writs of execution was restored to the claimant, said Hugh 
Power’s brother, who in his affidavit stated that said Hugh Power had no pro- 
perty of any description on the lands of Carrig Castle, where said Hugh Power 
is resident, or to the said lands, save the rent reserved out of the lease therein 
mentioned so made to his brother William Power.” Was that a lease made for 
the purpose of defeating the. claim ? — That fact did not come before me ; it 
was a matter for a court of law. The reason why I understood that that was 
stated, was to account for so expensive a proceeding being taken as applying to 
the Court of Chancery in the case of so small a sum. It was an immaterial 
fact in applying for a receiver, because as a matter of right the party was 
entitled to the order granting a receiver ; but it was stated by the attorney, in 
order to show that he had resorted to a court of law in order to obtain payment 
of the debt, before he came to the court of equity. 

1214. In order to recover a debt of 5 1. 8 s., the costs at law were 8 1 . 14 s. 3 cl. ? 

— Y es. The paper handed in was drawn up at my desire by the registrar of the 
court. The sum there given as the equity costs is not the amount of the par- 
ticular costs in the particular case ; but that is the sum suggested by the 
registrar as the sum that he believed would be the amount of costs. 

1215. Then there are the costs of registering the judgment, \l. \ s. 7 d. ? — 

Yes. 

1216. And, in addition to the law costs, the Chancery costs, which were 
1 1 l. 6 s. 11 hd. ? — Probably that is an estimate. 

1217. Making the total amount of costs for the recovery of 5 l. 8 s., in Chan- 
cery and in the courts of law, 21 1. 2 s. 9 \d.1 — That is tjie calculation the 
registrar made for me. 

1218. This widow applied to have the powers of a receiver who was already 
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appointed extended with a view to obtain payment of her debt, and that 
diminished the expense ? — Yes. 

1219 . Supposing there had been no receiver then appointed, and she had 
applied for the appointment of a receiver in order to recover her 5 1. 8 s., 
it is estimated that the cost of appointing a receiver would have been 40?. ? — 
The registrar, in making the estimate to show the oppressive nature of the pro- 
ceeding, has added the law costs, but the actual costs of appointing a receiver are 
about 25?. or 26/., and the costs. of extending a receiver are from 9?. to 10?. 

1220 . Had this widow no other means of recovering her debt, except going 
through this process ? — No other ; and therefore I stated that I did not con- 
sider this particular case oppressive, though there are a number of cases of 
debts of small amount in which receivers are applied for, and in which there is 
nothing to excuse the proceeding. 

1221 . Do you mean that it was not oppressive to the widow who did not 
get her money? — I mean oppressive to the debtor ; it is oppressive generally 
when the debt bears a very small proportion to the costs, to have a receiver 
applied for. 

1222 . The debtor might have paid the money ? — Yes. 

1223 . Mr. B. B. Osborne.~\ Was not the debtor insolvent ? — Possibly he was ; 
he never appeared ; the Case was disposed of ex parte, under the Lord Chan- 
cellor’s Order. When a petition is presented, 10 days’ notice are given by the 
party of his intention to move before me, and no party appearing the officer 
gives a certificate of “ no cause,” and then upon that certificate 1 require the 
counsel, though there is no person present to oppose it, to state the date of the 
judgment and the proceedings in order to show that it is a proper case in 
which to grant a receiver. 

[The Witness delivered in the Paper, which is as folloivs :] 

Power, Petitioner; Power, Respondent. 

Quin, Petitioner; Same Respondent. 

PETITION to extend Receiver, moved at Rolls, 13th June 1849. 



Costs at Law for recovery of 5 1 . 8 s. 
Costs of registering Judgment 



£. 



f. d. 



Chancery Costs: 

Attending searching in Registrar’s Office when Receiver ap- 
pointed in first matter ------- 

Paid for Search - -- -- -- - 

Attending taking Instructions to present Petition 
Drawing and engrossing Petition - 
Stamping Petition - -- -- -- - 

Draft Affidavit of the Petition, nine sheets at 6c?. 
Engrossing Affidavit ------- 

Signing by Solicitor ------- 

Chancery Fund - -- -- -- - 

Attendance, reading over Affidavit, and to swear same 
Attendance, comparing, and to have same attested 
Attested copy --------- 

Paid filing - - - - 

Notice to extend Receiver ------ 

Copy for Service - -- -- -- - 

Letter with same to Waterford ------ 

Paid Service on Respondent ------ 

Draft Affidavit of Service, nine sheets - 

Engrossing Affidavit ------- 

Chancery Fund ------ 

Letter with same to Waterford - - - - - 

Paid swearing before Commissioner - - - - - 

Signing Affidavit by Solicitor ------ 

Attested Copy Affidavit ------- 

Attending comparing and to have same attested 

Paid filing -------- 

Attending lodging Petition and for Fiat - 

Paid Secretary’s Fee ------- 

Notice of motion to extend Receiver to serve on Solicitors 
in first matter - -- -- -- - 
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Four copies ------- 

Attending endorsing and transmission of same - 
Paid transmission ------ 

Brief for Counsel on motion - - 

Copy Notice to Annex - 

Fee paid him ------- 

Attending him ------ 

Attending Court when Order to Extend made - 
Attending at Registrar’s Office to bespeak Order 
Paid for same, say ------ 

Motion Docket ------ 

Copy Order to Serve - - - - - 

Paid Service ------- 



Chancery Costs - 
Law Costs - - - 
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The Petition here was merely to extend a Receiver already appointed ; but if it was a 
petition for the appointment of a Receiver, the costsiwould be over 40Z. to recover a debt 
of 5 Z. 8 s. 



CHANCERY. 

Nicholas Mahon Power, Plaintiff,- Hugh Power, Defendant. 

In the Matter of Mary Quin, Widow, Petitioner; Hugh Power, Respondent. 

Acts 5 & 6 Will. 4, c. 55, and 3 & 4 Viet. c. 105. 

TO the Right Honourable Maziere Brady, Lord High Chancellor of Ireland. 

; The humble Petition of Mary Quin, of Batchelor’s Walk, in the City of Dublin, Widow. 

Showeth, 

That in or as of Michaelmas Term, in the year 1848, your petitioner oblained a judg- 
ment in case in Her Majesty’s Court of Queen’s Bench in Ireland against the respondent, 
Hugh Power, therein described as of Carrig Castle, Kilmather, in the county of Waterford, 
in the sum of 5 1. 8s. sterling, besides costs, as by the records of said court may appear; 
that petitioner having caused writs of execution to be issued against the respondent, Hugh 
Power, directed to the sheriff of the county of Waterford, where said Hugh Power is 
resident, under the last one of which, returnable the fourth of May last past, the sheriff 
had made a seizure on foot of, together with those of other creditors, but, by an order of 
the Court of Queen’s Bench, dated the 31st of May last past, all the stock seized under 
said writs of execution were restored to the claimant’s, said Hugh Power’s brother, who in 
his affidavit stated that said Hugh Power had no properly of any description on the lands of 
Carrig Castle, where said Hugh Power is resident, or to said lands, save the rent reserved 
out of the lease therein mentioned so made to his brother William Power; that there is now 
due and owing to your petitioner on foot of said judgment for principal the sum of 5?. 8s., 
and for interest thereon, at the rate of 4/. per cent, per annum, to the 21st of May 1849, the 
sum of 2 s. 2rZ., and for costs, the sum of 8/. 14 s. 3d., and for the costs of registering said 
judgment the sum of lZ. is. 7 d., said several sums amounting in the whole to the sum of 
15 Z. 6 s., and which last-mentioned sum remains justly due and owing to your petitioner 
by said respondent, over and above all just credits and allowances; that petitioner has 
caused frequent application to be made to said Hugh Power to have the debt so due her 
paid without effect, and fears, unless the receiver over his property be extended to her 
matter, she will lose the amount so due her for a long period of time; that, pursuant to an 
Older made in the cause of Nicholas Mahon Power, plaintiff, and Hugh Power defendant, 
and report thereunder, dated the 7th day of January 1848, Michael Tracy, of Knockaderry, 
in the county of Waterford, land surveyor, was appointed receiver over the lands of 
Liffarry, otherwise Lughanny and Ballygoney, situate in barony of Iverk and county of 
Kilkenny, the property of the respondent; that your petitioner is now entitled to sue out 
a writ of elegit upon foot of her said judgment ; that your petitioner is now entitled, under 
said judgment and by virtue of the provisions of the statutes referred to in the title of this 
petition, to have the receiver so appointed, under the order and report made in the case of 
Nicholas Mahon Power, plaintiff, Hugh Power, defendant, and dated the 8th of January 
1848, over the laods aforesaid extended to the matter of her judgment. 

May it therefore please your Lordship to order that, pursuant to the provisions of said 
statutes, the receiver already appointed in said cause of Nicholas Mahon Power, plaintiff, 
O.83. O 4 Hugh 



Printed image digitised by the University of Southampton Library Digitisation Unit 




Right Hon. 

T. B. C. Smith-. 



28 June 1849. 



112 MINUTES OF EVIDENCE taken before SELECT COMMITTEE 



Hugh Power, defendant, under the report dated the 8th of January 1848, may be extended to 
this matter, for the purpose of paying the sum due to your petitioner on foot of her judg- 
ment, together with interest and costs as aforesaid. And your petitioner will every pray. 

Fredk. R. Lees, Solicitor. 



7 June 1849. 

Let all parties concerned attend on the next day for hearing petitions, and hereof give 
due notice. 



Maziere Brady, C. 



1224. Mr. Solicitor-general.] You have stated that recognizances are occasion- 
al^ put in suit ? — I have known instances of it. 

1225. Is not the suit a peculiarly difficult one ; is it not necessary to state the 
conditions of the lease ?— No ; a scire facias issues upon the recognizance, and 
it is heard upon the Petty Bag side of the Court of Chancery. Upon this scire 
facias it is open to the party to do what he very often does in suits upon recog- 
nizances, to employ some very clever special pleader, who puts in very special pleas. 
This terminates sometimes in a demurrer, and sometimes in a replication. And 
there is no doubt that in many cases before Sir Edward Sugden there were most 
technical objections raised. 

1226. In fact, it is a suit peculiarly open to technical objections ? — I consider 
that it is so. 

1227. Have you known many instances of money being recovered by suits 
on recognizances ? — I cannot say that I have. 

1 2 2 8. Have you known one ? — It would not come before me. I do not exercise 
jurisdiction on the Petty Bag side of the court ; but, the way in which it comes 
before me is, by parties making an application at the Rolls to sue on the 
recognizance, the object being to save the expense of the proceeding. And 
when a party comes in that way there is an absolute order against the tenant, 
where an attachment has issued against him ; but there is a conditional order 
against the sureties ; but I cannot call to mind at this moment any particular 
case. 

1229. In fact it is rather in terror em than any practical benefit ? — I should 
say that it has not been productive of much practical benefit. 

1230. I have been informed that upon the last petition-day before you, on 
Saturday week, out of 30 petitions, 24 were for the extension of receivers ; 
can you say whether that is an accurate statement or not ? — I am not prepared 
to say that it is inaccurate. 

1231. I was also informed that of those 24 petitions for the extension of 
receivers, in no one instance did the debt exceed 100 1 . ; is that correct ? — That 
I cannot take upon myself to say ; so many of those cases come before me 
every day that I cannot bear in mind the amount, but it is not improbable that 
that is so. 

1232. And in one case the debt was between hi. and 6 l. ? — That is the case 
I have adverted to before ; I had a motion this term under Sir Michael O’ Log'll - 
len’s Act to renew proceedings, one of the parties having died, where it was 
stated that the rental was 10 1 . a year. 

1233. Mr. R. B. Osborne . ] Was that the case of Darley? — I do not re- 
member. 

1 234. Mr. Solicitor general.] The costs of such a proceeding I understand to 

. be, including the costs of law, the costs of obtaining the order, the costs of the 
receiver and of perfecting the recognizance, and the costs of the tenants are 
not less than 40 l or 50 l. r — I do not think you should tot all those together ; 
I do not know the exact sum, but if the Committee were desirous to know what 
the costs of appointing and extending a receiver were, I remember calling for 
bills of costs two or three times ; I did so for my own information, and I can 
state generally, that the cost of the appointment of a receiver I believe to be. 
from 25 l. to 27 1 -, and the cost of extending a receiver 9 l. or 10 l. 

1 235. That includes no law costs whatever ? — No. 

1 236. Does it include the costs of the tenant’s recognizance ? — I believe not ; 
those are paid by the tenant himself. 

1237. Mr. R. B. Osborne . ] In the case of tenants’ recognizances you have 
stated that the stamps are so far injurious in taking away from the tenant 
capital which he requires to pay his rent ? — Yes. 
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1238. But does it not take away the means of outlay for effecting improve- Right Horn 

ments on his land ? — Yes, no doubt it operates in that way. T. B. Smith, 

1 239. You are then of opinion that the present stamp duty in Ireland 

operates directly against agricultural improvement ? — That would be too far for 28 Jui,e l8 t0- 
me to go ; I think myself that it would be desirable upon leases for small farms 

that tenants should pay a small stamp duty ; but it is difficult to convince any 
Chancellor of the Exchequer of that. 

1240. You would think the stamp duty requires alteration in Ireland?— I 
think it would be desirable if you were to repeal the whole of the Stamp Acts. 

1241. You have said that it operates most injuriously in the payment of rent 
because it takes away from the capital of the tenant ? — Y es, any charge unneces- 
sarily placed upon the tenant is injurious to himself and to his landlord. 

1242. Do not you think with the little capital there is in Ireland, that the 
Stamp Act is prejudicial to Ireland ?— I would have only a stamp duty under 
1 Z ; I do not think a small stamp is an unfair tax to the tenant. 

1 243. When you take a stamp of 10 s. and add that to the other expense of 
the tenant, is it not a large sum ? — Y es j but I do not see how he is to avoid 
the expense of taking out the lease ; he may avoid the expense of taking out 
the recognizance, but it may be a question whether you should throw the other 
expense upon the estate or not ; but it appears not unreasonable that the 
tenant who is getting a lease should pay for the expense of the lease. 

1244. Is not a large portion of those properties which have come under 
the Court small properties ? — Under Sir Michael O’Loghlen’s Act I should say 
they are small properties. 

1245. Recently small properties have come under the Court much more 
than formerly was the case ? — There are a class of cases that are moved by 
junior counsel, and when at the bar I seldom moved them, and I cannot therefore 
give an answer to the question ; but I have no hesitation in saying, that now 
the majority of cases in which I make orders for receivers upon judgments, are 
small amounts. But one case came before me in the course of the present 
term, in which there was a debt for a large amount, 1 0 , 000 Z. or 20 , 000 /. An 
application was made on behalf of a Scotch company who had lent the money 
and who had got a mortgage ; and though there was not a shilling of interest 
due, though all the interest was paid up, there being an increased amount of 
interest payable in the event of the interest not being paid after a certain date, 
an application was made to me to appoint a receiver over the property, and 
I expressed a strong opinion as to the application being one which, if I had 
any discretion at all upon the subject, I should refuse, for I did not consider 
that it was intended in a judgment of that sort to raise 15 , 000 /. or 20 , 000 /. 
out of the rents and profits. But upon looking into the cases, I found that 
Sir Edward Sugden had in Abbott v. Stretton decided that the Court had 
no discretion, and I was therefore against my own feelings compelled to make 
that order, and a most oppressive one it was. 

1 246. Sir Edward Sugden said it was impossible for any country to prosper 
with any system existing such as the present system in Ireland, with so much 
property under the management of the Court ; is that your opinion r — I 
entertain the strongest opinion that it is one of the greatest calamities of 
Ireland to have such a state of things existing. 

1 247. It is impossible for the Lord Chancellor himself, in consequence of 
the practice which has existed from prescription, to remedy that ?— I think Sir 
Edward Sugden’s orders are drawn up with the greatest care, and the greatest 
anxiety to manage the property as well as possible ; and I am sure that the 
Committee, if they read those orders, must highly approve of them ; and if 
they have been ineffectual in remedying the evil, I am under the impression 
that the Court of Chancery cannot manage property effectually under the pre- 
sent system. 

1248. There is no natural connexion between the management of land and 
the Court of Equity ? — I think there is not. 

1249. Sir J. Graham.'] To return to the question of the limited power of 
leasing under the Court, do you think that it is susceptible of any improve* 
ment ?— I entertain the opinion, that if you are not in a position by legislation 
to render the proceedings in the Court of Chancery so rapid as to get rid of 
the receiver in a reasonable period after the bill is filed, but you are to con- 
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sider property as placed permanently under the Court for a number of years, 
there should be the power to make a lease for a definite period, irrespective of 
the termination of the cause, that is a husbandry lease for 21 years. 

1250. And to be binding upon the purchaser or upon any other party?— 
Yes, because it would be open to the owner, if the Master chooses to let it 
at an -under value, to come to the Court, and complain of the letting. 

1251. You have pointed out already that it is not a fixed term of seven years, 
or during Us pendens , but that it is terminable w henever the estate is sold r— 
Yes ; in consequence of that, questions have arisen in court, as to the right to 
what are called emblements. At common law, if a person holds for a term 
uncertain, determinable by the act of God, he is entitled to the crop. . I remem- 
ber arguing the case, and succeeding in establishing that that principle ought 
to be applied to a lease for seven years, pending the cause ; and that if the 
purchaser went in when there was a crop standing, he ought to give the tenant 
the crop ; and that has been acted upon. 

1252. Would it be necessary by legislation to give the Court the power, or 
is it within the jurisdiction of the Court to grant longer leases ? — 1 think it 
should he done by legislation. It is very difficult to draw the line, as to the 
power of the Lord Chancellor in making general orders : but when there is a 
complete change in the system, 1 think the Lord Chancellor has a right to the 
sanction of Parliament, and ought not to be subject to observations as to his 
introducing novelties never heard, of before. 

1253. If you extended the power of the Great Seal in Ireland , in the same 
way as the power of the Great Seal in England has been extended, would those 
matters fall within the power of the Lord Chancellor in Ireland? — I should 
say not ; the pow r ers under the Act, the 3d & 4th of Victoria, c. 94, are very 
extensive, but I think they are confined more to the proceedings of the Court 
than to making leases affecting estates. 

1 254. Did not Sir Edward Sugden’s new Rule of Court give the power of 
distress to the receiver upon five months’ arrear of rent 'l — Yes, there is a 
general order upon that point. 

1255. Has that order worked well or ill r — I do not see any objection to the 
order; it is the general custom in Ireland that the tenantry should pay their rent 
one half year within the other, and the object of fixing five months was a sort 
of recognition of that. A receiver cannot distrain until five months have 
elapsed, without the order of the Master ; but the general order expressly 
provides that if he applies to the Master and shows any particular circum- 
stances which will make it appear that he ought to distrain immediately, he 
may obtain power to distrain. 

1 256. We have been told that the five months’ grace has allowed time for 
the midnight flight of the tenant?— If the receiver was to do his duty properly 
and was resident, he could give some hint to the Master which would lead the 
Master to order an immediate distress. 

1257. You would not recommend any alteration in the order in that respect ? 
No, I think it is sufficient as it stands. 

1 258. Mr. R. B. Osborne.'] The receiver communicates with the attorney and 
he makes a statement of facts ? — V es, that is one of the objections of the pre- 
sent system ; and if there were a Master of Receivers, one of the advantages 
to be derived from that would be, that the costs would be enormously decreased. 
If you had such an officer in Dublin, the business ought not to be done by 
attorneys, but by local receivers communicating with the head officer in Dublin ; 
and' if you had the intervention of attorneys, it would be desirable to place them 
on salaries, by which you might diminish the expense thousands of pounds. 

1259. Sir J. Graham.] An objection has been urged against the law in Ire- 
land with respect to not distraining growing crops ; have you formed an 
opinion upon that subject ? — I formed an opinion at the time the Bill was 
prepared. 

1 260. How has it worked ? — I am against the system of distraining growing 
crops ; I cannot say how it has worked, but at times there were very oppressive 
uses made of that power. It was very much the custom to place keepers on 
properties when the crop was getting ripe, and oppressive use was made of 
the power of distraining ; upon the whole, I am disposed to think that the law 
was rightly altered. 
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1261 . Chairman .] Do you think it desirable that all law proceedings should 
be taken in the name of the receiver, in order to get rid of all the difficulties 
about demises ; in fact, that he should represent all parties in legal proceed- 
ings ? — Yes, I see no objection to that. 

1 262. A great deal of difficulty now arises from that cause ? — Yes. 



Veneris, 29° die Junii, 1849. 



MEMBERS PRESENT. 

Mr. R. B. Osborne. 

Mr. C. Viliiers. 

Mr. Hamilton. 

JOSEPH NAPIER, Esq., in the Chair. 



Sir James Graham. 
Mr. Henley. 



William Tiglie Hamilton, Esq. ; called in, and Examined. 

1 263. Chairman .] WHAT office do you hold in the Court of Exchequer in 
Ireland ? — The office of Second Remembrancer. 

1 264. Mr. Lyle is the Chief Remembrancer? — He is. 

1265. What is the nature of the office of Remembrancer ? — I think as nearly 
as possible the same as a Master in Chancery ; the Remembrancer is in the 
Exchequer what a Master is in Chancery. 

1 266. Connected with the equity side of the Court of Exchequer ? — With the 
equity side. 

1 267. The Chief and Second Remembrancers discharge analogous duties on 
the equity side of the Exchequer to what the Masters do in the Court of 
Chancery ? — Precisely ; with this difference, that certain heads of business are 
done by the one and certain heads by the other, and not a certain quantity of 
all the different kinds by one, and a certain quantity of all the different kinds 
by the other, as in the Court of Chancery. What I mean is this, that the 
Chief Remembrancer disposes of all references in causes, and the Second 
Remembrancer disposes of all references in petition matters, audits the re- 
ceivers’ accounts, and taxes all costs ; so that I have three heads of duties, and 
he has one ; but of course the one head of business which he discharges is a 
far more important one than the three heads which I discharge. 

1268. In your position of Second Remembrancer have you had ample oppor- 
tunities of judging of the system of the management of estates under receivers ? 
— I have ; for I have audited all the receivers’ accounts for the last five years, 
and done all acts necessary with respect to the management of the estates. 

1269. The estates under the Court of Exchequer are all cases of creditors’ 
receivers ? — All cases of creditors, except where a minor happens to be inci- 
dentally interested. There are some instances in which a minor is proceeded 
against where he has a joint interest with some one else. 

1270. But generally speaking they are cases of creditors? — Yes, there is 
no mere minor’s case in the Court of Exchequer. 

1271 . Can you give the Committee any idea of the whole amount of property 
with reference to the rental under the Court of Exchequer? — The only way 
in which I can arrive at that is by the Parliamentary Return made, I think, in 
1 847, of the amount in the Courts of Exchequer and Chancery. 

1272. You can give nothing but what appears upon the Return? — Nothing 
more, except by estimate and my own observation of what goes on. 

1273. Can you say about what the amount is? — I think by the return it 
was about 160,000 l. But there is a great number of accounts both in the 
Exchequer and in Chancery, more I think in the Exchequer than in Chancery, 
which have not hitherto been passed annually, and with regard to some of 
which there has been a very long lapse of time ; for instance, I have within 
the last month passed several accounts which have been standing over for 
several years, and one which never had been audited for nine years. 

1274- Receivers’ accounts ? — Receivers’ accounts. The consequence of that 
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is that the Parliamentary Return must be to a certain extent defective ; but 
by the nearest estimate I can make out, allowing for that, I should say there 
was perhaps 180,000 1 . a year in the Exchequer ; and by a similar process of 
reasoning, founded upon the same Parliamentary Return, I think the quantity 
in Chancery is about 640,000 1 . 

1275. Rut you find it very difficult to ascertain the amount from those 
returns ? — Very difficult ; because some of the returns are very inaccurate. 

1276. They only give those estates where the receiver has accounted? — 
Yes ; those two together will make a total amount in the two courts of 800,000/. 
Then from the enormous rate at which receivers have been latterly appointed 
and none discharged, I should say that it would he a very fair estimate to say, 
that the amount now under the two courts is a million. 

1277. That is creditors’ receivers? — That is creditors’ receivers, as distin- 
guished from lunatics and minors. 

j 278. Colonel Dunne.'] Is there not a possibility in those returns of estates 
being repeated twicer- -I think not, to any sensible extent, compared with 
such a large amount as a million. 

1279. Chairman.] Has the amount been increasing very rapidly of late ? — It 
has. As an instance of that I may mention that it appears by the books 
that we keep in the Chief Remembrancer’s office and in my office, that for 
the last five years, the average number of receivers appointed by the Chief 
Remembrancer in causes from the 1st of January to the 1st of June was 8 ; 
this year it has been 32. Then in matters which are in my department, I find 
that whereas I used for the last five years to appoint an average of 12, 1 have 
this year appointed 31. 

1280. That is in judgment matters ? — In judgment matters. 

1281. Are they generally judgments for a small amount? — They vary very 
much ; some are for a large and some for a small amount. 

1282. Are they generally judgments above 100/. or under? — I should say 
decidedly the average are under 100 /. 

1283. Is there any means, in appointing receivers in those small cases, of 
testing the fitness of the person to be a- receiver? — Very little. It appears to 
me that taking the rental of the property in the two courts at a million, that 
amounts as nearly as possible to one-nineteenth of the whole country. 1 have 
taken some pains to ascertain that, in order to show the enormous extent of 
country which is subject to receivers. 

1284. Sir J. Graham .] Is that one-nineteenth of the area or one-nineteenth 
of the rental? — One-nineteenth of the area. The way I make it out is this : 
the modern poor-law valuation is 13 millions ; but that is not the sum to 
be compared with a million of rental, otherwise it would be one-thirteenth of 
the whole country. What is called the old valuation of Ireland is generally 
considered 20 millions, and that is a valuation taken at the Same time and 
under the same circumstances under which these rents which constitute this 
rental under the Court of Chancery were fixed ; therefore the million rental, 
as it exists now, is to be compared with the twenty millions. Then inasmuch 
as demesne lands, for which receivers are seldom appointed, and lands for 
which fines have been paid for leases, must be deducted from that, so as to 
make the comparison a fair one, and which we may take at about one million, 
the receiver rental would make about one-nineteenth of the whole country. 

1285. Chairman.] Have you any notion of the number of tenants under the 
Court ?— I could not say as to the million of rental, but I can give it to the 
Committee as nearly as possible from 300 estates, which I have examined, and 
then by the rule of three one might make a very near approximation to the 
whole. 

1286. Will you state what that calculation is ? — There are 9,442 upon a 
rental of 159,000 1 . Then it must be determined by the rule of three, how 
many will be upon a million rental. 

1287. You have already mentioned that you have no very satisfactory means 
of testing the fitness of those persons to be receivers. How does that difficulty 
arise ?-—ln the first place, when it is referred to me to appoint a receiver, 
I have no possible means of knowing whether the individual proposed is a 
proper person or not, for this reason, that perhaps he lives in the county 
of Kerry, and he is the only person proposed. If one says to the parties, 
“ There' is a very good receiver on such and such an estate near,” the answer 

which 
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which is invariably given to me is, that such a person will not now undertake a W. T. Hamilton, 
receivership, such is the disadvantageous position in which a receiver is placed ; Es< l- 
and it becomes impossible in that way to have any selection. “ ~ 

1288. Do you think that that difficulty arises from the impossibility of getting 29 une 1 49 - 
proper persons to take those small receiverships, or does it arise from your 

want of power to ascertain who are proper persons ? — No ; I think it arises 
more from the difficulty of getting a proper person, than the want of power 
supposing he existed, because we certainly have the power of appointing whom- 
ever we think fittest. 

1289. In the case of receivers appointed over large properties have you the 
means of obtaining fit persons and of ascertaining their fitness ? — I do not 
think more so. It is a matter which, in fact, is very much left to the nomina- 
tion of the parties interested. 

1290. Is not it the duty of the officer appointing them to ascertain the fit- 
ness of the receiver ? — Of course it is, and we are directed to do it by all the 
means in our power ; but having exercised those means, practically it comes to 
very little, because we are obliged to take the nomination of the party. 

1291. What power would you require for the purpose of satisfactorily dis- 
charging that duty ? — I do not think I should require any additional power, if 
all the rules and regulations with respect to the management of estates and 
the mode of accounting were of an unexceptionable character, because I think 
in that case there would be a great number of perfectly competent persons 
willing to undertake the receivership, and one would have a choice, instead of 
being confined to the party most interested often in exhausting the estate. 

1292. In what way would you suppose that the evil with regard to the diffi- 
culty of getting proper persons to be receivers would be most effectually met 1 
— I see no mode of doing it, except by having certain fixed ascertained persons 
as standing receivers, who should be authorised to act in every case where a 
receiver was to be appointed. 

1293. In whom would you vest the selection of those ascertained persons? 

I should vest it unquestionably in the Chancellor. 

1294. Supposing you could get fixed ascertained persons selected by the 
Chancellor to discharge the duty under that system, why could not they be 
had now in the case of large estates ; I think there is a very strong feeling 
growing out of the risks and liabilities to which receivers are subject, and that 
till something is done to make the system more regular and more satisfactory 
few persons will undertake receiverships. 

1295. Is not it in the power of the Court, by arranging the matter of the 
liability of receivers, so to adjust its rules with regard to receivers as to get rid 
of the objection ? — It is such an immense subject, and ramifies into so many 
directions and into other subjects upon which legislation would be necessary, 
that I do not think any Chancellor could carry out the sweeping reform 
that is necessary, except with the sanction and under the direction of the 
Legislature. 

1 296. What specific interference on the part of the Legislature do you con- 
sider would be proper and necessary in order to effect the reform that is 
required ? — With respect to the receivers themselves I should say that there 
ought to be a power in the Chancellor to consolidate the existing receiverships 
into districts, so that ultimately without doing any violence to vested rights 
and the interests of parties more or less dependent upon their receiverships for 
their income and support, you might approximate in a very few years to the 
still more perfect system of having a receiver for every county, or part of a 
county, as an efficient public officer. 

1297. Is not there great difficulty in this way, that causes now in the Court 
may be passing out of it, and that the estates under the Court are constantly 
varying ; is not there therefore great difficulty in appointing a permanent officer 
of that kind ? — All experience is against a great deal of shifting, because when 
once an estate goes into the Court of Chancery and a receiver is appointed 
over it, it very slowly leaves it. But that consideration belongs to every system 
of receivers. 

1 298. Do you think it is right to provide for the continuance of that system 
by having a permanent staff under the supposition that the estates are to . 
remain under the Court of Chancery ?— Clearly so, because there will always 
be a large quantity under the Court. 
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1299. With, reference to the receivers themselves, do you consider that they 
have sufficient discretionary power for the due management of the property ? — 
They certainly have not. 

1300. In what respect do you consider that the powers which they already 
have are defective? — Perhaps I can better answer the question by an illustra- 
tion, taken from a case which called my attention very strongly this spring to 
the necessity of a change. There was a very large estate in the west of Ireland, 
as to which a statement of facts was submitted to me. The proposition was to 
eject 234 families, amounting altogether to 1,170 individuals, upon the average 
of five to a family, which I think is rather small. I had no power whatever to 
refuse that ejectment. 

1301. Was it for non-payment of rent? — For non-payment of rent; in fact 
they were all paupers. It was a pauperised estate, in consequence of the potato 
disease. There was in the same statement of facts a proposition that a great 
deal of good might be done by expending 120/. upon deepening a river which 
ran through the estate as an arterial drain ; and I am sorry to say that my 
powers are such that I had no alternative but to refuse the expenditure of that 
120/., and either to authorise the ejectment myself, or to send the parties to 
the Court, that the Court might undertake a responsibility from which I shrank. 
I allowed the matter to stand over for a few days’ consideration, and in the mean- 
time they proposed to me, with the consent of the guardian, that instead of 
allowing 1,200/. to he expended in ejecting the 234 families, I should allow that 
to be given in the purchasing out of tenants, as being the least of two evils, 
and accordingly I sanctioned the expenditure of 5 /. for each family for that 
purpose. Now the unfortunate effect of that upon the country at large would 
be that those families put that 5 /., which the ejectment would cost, into their 
pockets, and go into the poor-house. Had I had full power 1 certainly should 
have considered whether the sum of 1,200/. might not have been laid out with 
greater advantage to all parties in some mode of employing the people. I 
think that if there were a better system a great deal might be done for their 
employment. 

1302. Do you think that there might be substantial improvements made in 
the mode of receivers accounting ? — I think nothing can be worse than the 
present system of receivers accounting; they are under no constant control. 
The account is a mere legal transaction, which is only brought into court by 
a summons ; and if the parties, for any particular motive, do not choose to 
call the matter on, it might stand over for years upon years. In addition to the 
case which I mentioned just now of a nine years’ account, it is a common 
thing to have an account of three, four or five years. If the parties are 
interested in keeping the thing back, it may go on for a great length of years 
longer. 

1303. Do you think that it would be desirable that the receiver should be 
obliged from time to time to deposit in some neighbouring bank the monies as 
he got them ? — I think it would be a very essential part of a better system that 
he should send in monthly, to whomsoever was the head of the department, an 
abstract of all his proceedings ; and that the amount he had received should be 
lodged monthly, or perhaps quarterly, as might be thought best. 

1304. Supposing he was obliged to deposit the money from time to time as 
he received it, and to give in an abstract monthly or quarterly, and that at 
certain intervals he should be obliged to give his report upon the condition of 
the estate under his management, and that when he was passing his general 
account with the officer it should be verified by affidavit, do you think those 
would be great improvements ?— I think those would be great improvements 
upon the present system, but I should rather look at a more official system of 
accounting ; for instance, the system of accounting that is practised in the 
Excise and the Customs, and wherever the revenue is received, which is done 
by a very simple official process, not by the present cumbrous and expensive 
legal machinery of a court of justice. 

1305. Mr. R. B. Osborne .] Would you have an accountant separate from 
the office of Accountant-general of the Court of Chancery ? — I would have as 
head, one of the Masters of the Court of Chancery under the name of Master 
or Auditor-general, who should superintend the whole system, and be a check 
upon the Accountant-general. 

1306. But 
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1 306. But would not the Masters have too much business to be able to take W. T. Hamilton, 

the office of accountant, and must it not therefore be a separate office? — No, Esq ‘ 

I think not; the accountants will be the receivers themselves. The party to 2q June l8 p 
audit the account will be the Master, or the head of the office, whatever he may 9 49 ‘ 

be called. 

1307. But he does that now, and the consequence is that they have not 
been audited in some cases for nine years ? — That is in consequence of the 
matter being a legal transaction and not an official one. 

1308. What distinction do you draw between a legal transaction and an 
official one ? — I have in my hand a printed form showing all the items of charge 
on passing a single account ( producing the same). There are no less than 2 7 
distinct legal acts in passing a single account. This I will hand in. 



[The same was delivered in, and is as follows :] 



Equity Exchequer. 



Against 



-} 



Costs of Preparing and passing Receiver’s Account. 



£. 



d. 



Attendances to lodge balance on last account, 12 s. 4 d , if invested, 1 Z. 
Paid for certificate - -------- 

Instructions to prepare account ------- 

Drawing draft account, rental, and affidavit, ( ) folios at 6 d. 

Fair copy, ( ) folios at 2 d. 

Engrossing, 2 d. --------- 

Equity fund on affidavit ; cause, 10 d., matter, 2 s. 6 d. 

Signing by attorney - -- -- -- - 

Paid swearing, if before a commissioner, 1 s. Gd. - - - . 

Copy to file, ( ) folios, at 2 <Z. - 

Paid thereon - -- -- -- -- - 

Attending to file and issue summons ------ 

Summons to pass account ---- ---- 

( ) copies at 6 d. each - -- -- -- - 

( ) services, 1 s. each -------- 

Affidavit of service --------- 

Engrossing ---------- 

Equity fund ; cause, 10 d., matter, 2 s. 6 d. - 

Signing by attorney --------- 

Paid swearing, if before a commissioner, 1 s. 6 d. 

Copy to file, ( ) folios at 2 d. - 

Paid filing - -- -- -- -- - 

Attending on summons to pass account - 

Paid for certificate on foot of account - 

Costs - -- -- -- -- -- 

Equity fund on costs and clerk ------- 

Attending to tax - -- -- -- -- 



- 9 - 

-62 



-26 



-62 
- 13 1 




- 12 10 
-62 



I certify that I have taxed the foregoing bill of costs, in presence of the attorneys con* 
cerned, for the receiver, and for to the sum of pounds 

shillings, and pence sterling. 

Dated this day of 184 . 

£. 



1309. What is the expense of this process ? — From 5 l. 10 s. to 7 l. 10 s. 

1310. Mr. Vesey.~\ Each time the receiver passes his account there is that 
expense? — Yes. But if it is a very voluminous account, there is an increase 
upon some of the items. 

1311. Is that 71 • the lowest amount which is charged for passing an account? 
— I think sometimes, in very simple cases, it may be as low as 5 1 . 10 s. 

1312. For estates under 100 1., what is the lowest ? — I think it is never below 
5 l. 10 s. ; I think the average is about 6 1. 

1313. In matters on small estates? — In matters on small estates it can 
hardly be less than 5 l. 10 s. 

1314. Chairman .] With regard to the abstract of the account itself, what heads 
does it consist of ; what information is disclosed upon the face of the account ? 
— There is the rental, the poor rate, the arrears, the receipts, and the arrears 
that have accrued since the last passed account. That is on the rental side of 
the account ; and in addition there are the tenants’ names and the observa- 
tions of the receiver. Then on the balance side of course there are the receipts 
on the one side and the expenditure on the other. 

0.83. p 4 1315* As 
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1315. As to the condition of the tenantry, of course the officer of the Court 
is wholly ignorant about that except when anything is brought before him 
upon a statement of facts ? — Except upon a statement of facts. 

1316. Have you turned your attention much to what might be the best 
remedy for some of these acknowledged evils ? — I have ; I have considered it 
very much, having to do with a great many different receivers and other per- 
sons who are very much interested in the subject. Perhaps the Committee 
would wish me to hand in a sketch of the heads of a Rill which I drew up 
a short time ago. 

1317. Do those heads of a Bill embody the general views which you enter- 
tain with regard to the remedy which is desirable ?— They do. 

1318. Will you have the goodness to hand it in ? — 



[ The same was delivered in, and is as follows :] 

HEADS of a Bill to provide for the Better Management of Estates under the Court 
of Chancery, and to establish a Uniform System of Equity Jurisdiction in Ireland. 



I. The jurisdiction of the equity side of the Court of Exchequer to cease, and all equity 
proceedings now pending in the said Court to be transferred to the Court of Chancery, and 
continued there, as was done in England in 1841. See 5 Viet., c. 5. 

II. The Government to appoint a fifth Master in the Court of Chancery at once. 

III. The Government, on recommendation of the Lord Chancellor and Lords of the 
Treasury, to have power to authorise the appointment of a sixth Master hereafter, in case it 
shall be found necessary, 

IV. All the Masters’ clerks and other officers in the Court of Chancery now paid by fees, 
to be hereafter paid by fixed salaries, and the fees to be collected by means of stamps. 

V. The Lord Chancellor to have power to make orders that such matters as are now dis- 
posed of by the Master of the Rolls in Ireland, but by the Masters in England, shall be 
disposed of by the Masters in Ireland. 

VI. The Lord Chancellor to assign to one of the Masters the exclusive duty of super- 
intending the management of all estates subject to receivers in the said Court, and who 
shall be styled the “ Auditor-general of Receivers’ Accounts.” 

VII. The Lord Chancellor and Lords of the Treasury to have power to authorise the 
appointment of such further clerk or clerks as may be found necessary in the office of the 
Auditor-general for a very effective system of book entries and other official management. 

VIII. The Lords of the Treasury to fix the salaries of such clerks, payable out of the 
Consolidated Fund. 

IX. The poundage of five per cent, now allowed to receivers to be paid in to the 
Accountant-general’s credit, as a fund for the following purposes : 

(1.) The Lord Chancellor to fix such amount of said sum as he shall see fit to be paid 
to each receiver, either by way of salary, or of allowance proportioned to his receipts. 

(2.) The Lord Chancellor out of said sum to allow payment to the sessional Crown 
solicitors for conducting all legal proceedings directed to be taken by the receivers at 
quarter sessions, &c. 

(3.) The Lord Chancellor out of said sum to allow payment of such salaries and 
other expenses as he shall see fit, for two or more surveyors, who shall be at the dis- 
posal of the Auditor-general, to visit the estates and report their opinion upon all 
special applications requiring local observation. 

X. All the general regulations to be followed by the Auditor-general to be subject to 
the approval of the Lord Chancellor. 

XI. Any party who objects to any proceeding authorised by the Auditor-general to be 
at liberty to bring the same before the Lord Chancellor, by motion, who shall make such 
order in the matter as he may see fit. 



XII. Subject to the above approval and control, the Auditor-general to have full 
pow*er 

(1.) To entertain all applications from head landlords for permission to proceed for 
recovery of head-rents, together with such other matters connected with the manage- 
ment of said estates as may be from time to time referred to him specially by the Lord 
Chancellor or Master of the Rolls. 

(2.) To sanction such outlay in repairs, improvements, or other reproductive works 
as he may think advisable, considering the interests of the parties. 

<;3.) To 
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(3.) To grant such leases for* terms not exceeding 21 years, or take such surrenders 
of leases as the proprietor could himself, according to his estate, take or grant. 

(4.) To make such abatements of rents, or reduction of arrears, as he may think 
advisable. 

(5.) To make such regulations as he thinks fit as to the form of receivers’ accounts, 
and the time of accounting. 

(G.) To do all such other acts as a Master of the Court of Chancery is now by 
law authorised to do in respect to estates subject to -receivers. 

XIII. The auditor-general to have full power to make special orders for all purposes of 
this Act, either absolute in the first instance, or conditional, to show cause before himself 
within such time or upon such notice as he may fix in each case ; such orders to have 
the same force as the like orders now made by the Court. 

XIV. The auditor-general to exercise all such powers, either of his own motion, or upon 
the application of the receiver, or of any of the parties interested, and whether all or any 
of the parties consent or not. 

XV. No fees to be paid to any of the officers of the court in respect to the lodgment of 
■ money, when ordered by the auditor-general to be brought in for that purpose. 

XVI. The auditor-general to allow receivers only such reasonable costs in respect to the 
passing of their accounts, and all other matters done by them, as he shall think fit, either 
generally or by special order in each case. 

XVII. The auditor-general to appoint no individual as a receiver, when any other qua- 
lified person who has been already appointed a receiver in the same county is willing to 
undertake such receivership, but to endeavour, as far as possible, to consolidate the recei- 
verships in the hands of one or more individuals in each county or other district, who shall 
give their whole time to the discharge of the duties, and who shall reside in the district. 

XVII 1. But the Lord Chancellor to have power from time to time, according as circum- 
stances may admit, to remove existing receivers and to appoint such persons as he shall see 
fit to be the receivers for such districts as he shall assign to them. 

XIX. The auditor-general to decide on the amount of security to be given by receivers, 
and to investigate the solvency of all sureties ; and the recognizances to be entered into 
before him. 

XX. (1.) The whole legal estate of owner to rest in the receiver on his appointment, so- 
far as that all legal proceedings brought in his name may have the same effect as if 
brought in the name of -such owner. 

(2.) The tenants of the estates to be obliged forthwith to sign a deed of the form in 
the schedule to this Act, acknowledging that they hold under the receiver in the same 
manner as they had previously held under the owner. 

(3.) Any tenant refusing to sign such deed, or to produce to the receiver the lease 
or instrument under which he holds, or to disclose the amount of his rent or arrears, to 
be deemed as but a tenant at will, and liable to be proceeded against as such on 
a quarter’s notice to quit. 

(4.) The receiver to be a competent witness in all proceedings. 

XXI. A tenant whose rent is less than 50 1 . not to be at the expense of the lease but 
the present fees to be abolished, and the other costs and stamps to be paid by the estate. 

XXII. No tenant to be required to enter into recognizance in future. 



Epitome of the Measure. 

I. All receiverships to be collected under one head. 

II. That head to have same power to manage or improve as an owner. 

III. Receivers to be gradually consolidated, with a view to their being district public 
officers. 

IV. The receiver to have same powers to recover rent or possession as an owner. 

V. The tenants not to be subject to greater hardships than they would be under the 
owner. 

VI. The system of accounting not to be as at present, a mere annual legal transaction 
conducted by attorneys, but a continuous official one, carried on either with the receiver in 
person or through the medium of clerks. Abstract of accounts to be furnished, and balances 
lodged at least quarterly. 

VII. A variety of acts now done by the Master of the Rolls to be done by the auditor- 
general, as. being matters more for office inquiry than judicial decision, so as to save the 
great expense of proceedings in the Court. 

°-^ 3 * Q- 1319- Mr. 



W. T. Hamilton, 
Esq. 
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1310. Mr. R. B. Osborne .] Was that plan submitted to the Government f — 
It was confidentially a very short time ago. 

1320. How long ago ? — I think about three weeks ago. 

1321. When you say “ confidentially,” do you mean, that you being an 
officer of the Government, laid it officially before them ? — I cannot say exactly 
“ officially,” because officially would be as to the business of my own office ; 
hut in this case I merely did it as an officer who is cognizant of the subject, 
seeing the evils and suggesting a remedy. 

1322. What is the nature of the remedy you propose in that sketch of a 
Bill f — The nature of the Bill is simply this ; first, to bring all the receiver 
estates in the whole country under one Court. 

1323. Then is this Bill a Bill to abolish the equity jurisdiction of the Court 
of Exchequer, or is it a Bill for the alteration of receivers and the management 
of estates ? — It only provides for the former, in as far as it would become 
necessary to do that in order to get all estates under one Court. 

1324. You are not aware that there is a Bill about to be brought forward 
for the abolition of your Court by the Government ? — No, I am not. 

1325. Chairman .] Is the abolition of the equity side of the Court of Ex- 
chequer a necessary part of the plan which you propose to remedy the evil ? 
— I think it is, in this way ; that I do not see how you can have a system for 
supervising estates, which should represent two Courts ; I do not see how you 
can have two uniform systems, one existing in one Court and the other in the 
other. I do not think you can have one man representing two Courts, inas- 
much as two Courts would probably take two different views upon questions 
that would arise upon the management of estates and other important questions. 
Therefore that question appears to me naturally to connect itself with the 
subject in this way, that I do not think you can have a proper system till you 
get all the estates under one head. 

1326. Mr. R. B. Osborne .] What reason have you to suppose that one court 
would be a better means of managing estates than the other ? — I have no 
reason to think that one court would be better than the other ; but the far 
larger quantity certainly exists in the Court of Chancery, and that being the 
court of highest character in the country, and having the largest quantity of 
estates under it, I should say is the proper head. 

1327. When you say that it is the “ Court of the highest character in the 
country,” do you mean with reference to its knowledge of agriculture ? — No, 
but as to its power of carrying out any particular system ; I think you must 
depend entirely upon other means for agricultural knowledge. 

1328. When you use the term “ of the highest character in the country,” 
do not you understand that this Committee is now sitting in consequence of the 
Court of Chancery having failed in the management of those estates ? — Yes, I 
do ; I do not mean high character, in the ordinary sense of the term character, 
but that it is the highest court in point of legal jurisdition. 

1 3 2 9* Chairman. ] Supposing that you abolished the equity side of the 
Exchequer, how would you propose the equity business then to be done ? — 
There is very little done now in the Court of Exchequer compared with what 
there used to be. My general idea is this, that you should collect all estates 
under one head, and then give that head precisely the same powers in all 
respects for the management of the estates, as the owners would have ; that 
you should place under that head a body of receivers fully as well qualified for 
the purpose as the private agents of owners ; that you should place that receiver 
in precisely the same position for all purposes of recovering rents, and all 
purposes of managing the estate, that the private agent is in, and that you 
should place the tenants in precisely the same position as they would be in 
under a private owner, and, in fact, relieve them from the very great hardships 
to which they are now subject, and which lead to the demoralisation of the 
tenantry over a very great extent of country ; and, lastly, that you should 
adopt such a system of accounting under that head, as will resemble as nearly 
as possible the system that private owners for their own purposes have 
adopted. 

1 33°- The first thing would be to get a fit class of persons as receivers?— 
Yes. 

133 1 . The second thing would be to get proper superintendence of those 
receivers? Precisely. I ought to state here that the present system is 

literally 
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literally nothing more nor less than a machine for the collection of rent, and a 
machine, if t might use that figure, wholly uncontrolled by a proper “ governor.’ 

I can illustrate that hy putting in some interesting returns made out from the 
first 160 accounts which I passed this year in the Court of Exchequer, and the 
first 150 which were passed in the Court of Chancery, and I have taken the 
instance of four rather well-managed estates under private owners, to show a 
comparison of the amount of rental, arrears and receipts, and the amount 
expended in improvements. 

1332. With regard to obtaining a fit class of persons to be receivers, you 
have said that by properly regulating the liabilities and duties of the office you 
conceive that a competition could be produced amongst a respectable class of 
men for it. Then with regard to the superintendence of those persons, do you 
conceive that the Masters of the Court of Chancery and the Remembrancers of 
the Court of Exchequer are not suitable persons to superintend the proceed- 
ings of receivers ? — I do not think, generally speaking, that a legal education is 
the one best suited to a person who has to manage estates ; I should say not. 
At the same time I believe that some of the persons who have filled the offices 
of Remembrancer and Masters in Chancery have been eminently suited for the 
duty. 

1333. Is not it absolutely necessary that there should be a paramount 
control over the management of the estates by a legal tribunal?— I think 
decidedly so. 

1 334 - You think then that tlie Court should have a superintendence over the 
general working, and that it might have subordinate persons under it?— 
Clearly. 

L 335 - So far, therefore, it would be necessary to keep the management of 
the estates under the control of a court of equity ? — I think so. 

1336. Then the difficulty seems to be, with regard to the class of superin- 
tendents who should be interposed between the Court and the receivers r 

Precisely. 

1 337. Then any new instrumentality for that purpose should be under the 
jurisdiction of the equity courts ?— I think so, for this reason, that the Court 
has to deal with the corpus of the estate or with the rights of creditors and 
therefore I think there would be inconvenience in separating the management 
of the estate from the tribunal that is to decide upon the thing itself. C 

1338. Then what necessity would there he for abolishing altogether the equity 
jurisdiction of the Court of Exchequer?— I do not see any other means of 
bringing all tlie estates under one tribunal except that. 

j > 339 - You mean under the control of a court of equity ? — Precisely ; under 
one Court, in order that you may have uniformity of system. 

1340. Mr. R. B. Osborne.] Are you aware that there has been a plan sub- 
mitted to the Committee by which that could be done ?— No, I am not aware. 

1341. Chairman.] If you have a superintending staff, whatever it be, what 
objection can there be to having two courts of equity which must administer 
under the same general principles as affecting rights in equity ? — I think each 
Court must exercise very considerable control over the machinery for the 
management of estates, and there is great difficulty in one individual represent- 
ing two Courts ; a man cannot serve two masters. 

1342. But in the Court of Chancery there is the Master of the Rolls and the 
Lord Chancellor? — Yes, but the one is over the other. 

1343. And both are subject to an appeal to the House of Lords?— Yes, but 
that is too remote to influence a matter of this kind. 

] 344 - Do you conceive that one court of equity could do all the business of 
the country ? — I have not the slightest doubt of it. 

* 345 - Mr. R. B. Osborne .] Are you aware that the Master of the Rolls stated 
that he was of opinion that the Court of Chancery could not do all the business 
of the country ? — I did not understand the Master of the Rolls as saying that 
he thought that one Court could not do the business of the country. I think 
he merely said that unless the business was in some way diminished the addi- 
tion of the business of the equity side of the Court of Exchequer would very 
much burden him ; but I think I could very easily show that that would not 
be the case at all. 

1346. Chairman .] Are not you aware of the extreme diligence of the Master 
0{J 3 - Q 2 of 
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of the Rolls, and the large amount of business which he does as an equity 
Judge ? — Clearly ; I think he is the hardest worked Judge in the Four Courts. 

1 347- Do you conceive that it would be just towards him to impose addi- 
tional duties upon him besides what are imposed already ? — No, quite the con- 
trary ; I think he ought to have his duties lightened, if possible. 

1348. Do you think that the abolition of the equity side of the Court of 
Exchequer would lighten his duties ?— I think it would if it were part and 
parcel of a better measure for receivers, and the English practice of references 
were adopted. 

1349. In what way ? — He would be relieved altogether of an immense mass 
of business which he now has to dispose of connected with receivers’ accounts, 
arising in a great measure from the viciousness of the system ; for instance, 
he has to entertain all applications for renewals and for permission to eject. 
Those are applications which ought to be made to the Auditor-general. He 
has also to entertain all applications from tenants for references to the Masters 
for abatements of their rents, and, in fact, every other matter which concerns 
the management of estates must first go to the Master of the Rolls, and then 
go into the Master’s office ; and it strikes me that by adopting the system 
which 1 have suggested a very considerable portion of that business would cease, 
and great expense to the suitors be saved. 

1350. In whom would you vest the power of deciding those questions?— 
I would ^ vest it in whatever Master was appointed Auditor-general of the 
receivers accounts, or in whatever other person was appointed for similar 
duties. 



1351- Would the head of this new Court be a legal person?— He would be a 
Master of the Court, and therefore legal. 

1352. You were understood to say, that you thought that legal persons were 
not competent to discharge those duties ?— I said that I did not think that a 
legal education, as such, necessarily produced the best persons for the dis- 
charge of those duties. But I think that there would always be one of the five 
Masters who would add to his legal knowledge the other necessary qualifications. 

J 35 3 - You were understood to say that one ground of the transfer of juris- 
diction was, that the Masters of the Court of Chancery, or the Remembrancers 
of the Court of Exchequer, were not suitable persons to control the manage- 
es ^ es ^ What I mean is this, there are no less than five independent 
individuals, under two different Courts, managing these estates, every one of 
whom will naturally take a different view, and manage in a different mode : 
therefore I would connect them all under one' head, and I would give to that 
fu 16 at? a11 , t f ie J^ es t0 discharge which are now done conjointly between 
the Master of the Rolls mid the Masters in Chancery and the Remembrancers. 
. 1354 ‘ i 11 the Court of Exchequer, where the duties are more concentrated 
in two officers, are the estates under them better managed than the estates 
under the Masters m Chancery ?— No : I think there is a very great similarity 
between them. J 

baffiy 5 manned ^ Osborne -] They are similarly badly managed ?— Similarly 

1356. Does that arise from the unsuitableness of the officers, or to what do 
you ascribe it?— I ascribe it entirely, not to the unsuitableness of the officers, 
because 1 am one of the officers myself, but to the system. 

1357- Chairman.] Supposing one of those officers were the head of this new 
Board which you propose to establish, do you think he could work it well 
I think he could. 

1358. Then why cannot he now as an officer of the Court, the Court merely 
controlling the rights of creditors and generally superintending the whole 
supposing the system to be so improved as to work in the way which you 
desire . 1 think he could do so if you gave him proper powers, but at present 
you might as well expect a man to run steadily in a sack. 

, j 359 - Then ^ would remedy the mischief if he, as an officer of the Court 
had sufficient.powers for carrying out an efficient system of management?— 
J\o doubt ; and then the only inconvenience which would exist would be the 
inavmg one officer in one court managing perhaps better or perhaps worse 
than the analogous officer in the other court. 

1360. It would appear to you desirable, as a general proposition, to concen- 
trate the duties of superintendence as much as possible in one person, that 



person 
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person being amenable to the general equitable control of the Court as guarding 
the rights of creditors ? — Clearly. a 6 

1361. By giving very large discretionary powers to the managing officer 2 — 
Certainly. 

3362. And giving also large discretionary powers to the working receivers 2 
— Clearly. 

1363. And endeavouring as far as possible to get a much better class of 
persons to act as receivers ? — Clearly. 

1 364. Does that represent pretty much a kind of outline of your view ?— 
It does. 

1365. In case of the transfer of the equity jurisdiction of the Court of Ex- 
chequer to the Court of Chancery, if it should turn out that the business was 
increased there in place of being diminished, might not the appointment of a 
Vice-chancellor become necessary '?— I do not think so at present, if the En- 
cumbered Estates Bill passes. 

1366. Supposing the business of the Court of Chancery were not diminished, 
might not that become necessary ? — I do not think it would under existing 
circumstances, as far as I can judge of what is likely to happen ; because it 
appears to me that a very few simple regulations would so diminish the existing 
business of the Court of Chancery, that it would not be anything like the joint 
business of the Court of Exchequer and the Court of Chancery at present. 

1 The actual business done, must be done by some Court ? — Yes ; I will 
give a single instance to illustrate the evils of the present system, and to show 
how they tell upon the business of the Court. The other day a head landlord 
applied to me to get the receiver to pass his account, in order that he might 
get his head- rent paid ; I was obliged upjler the rules of the Court to say, “ I 
•cannot give you a summons to force the receiver to pass his accounts, because 
you are not^a party in the cause ; you must go to the Court and you must get 
a reference. He went to the Court, and the Court gave him liberty to bring 
an ejectment. Then the receiver was obliged to come in and to get a reference 
to me, to ascertain how much was due to the head landlord ; he was forced by 
the legal proceedings. to do so, and the consequence was, that considerable legal 
costs were incurred and considerable equity costs, considering that there was 
but a small sum, comparatively speaking, due to the head landlord. Trouble 
was given to a court of law, and trouble was given to a court of equity, for a 
matter which was disposed of in five minutes when it came before me. 

1368. Mr. It. B. Osborne.'] All which expenses were paid by the unfortunate 
estate ?— Certainly. 

1 369. Chairman.] Have you any idea of the number of days in the year 
that the Court of Exchequer sits as a court of equity?— There are certain days 
in each term and certain days after term. 

1370. Does not it sit alternate weeks in equity and eight days after term? 

It is not a matter to which I have paid attention. 

1373. Is there a considerable amount of equity business done in the Court 
of Exchequer ? — Very considerable. 

3372. By as experienced and competent equity Judges as can be found any- 
where r — Yes. 

1 373- example, there is not a Judge in the United Kingdom who 

■despatches business more quickly than Baron Pennefather, or who is a more 
competent and experienced Judge ? — Clearly. 

3 374. With reference to getting a better class of persons to act as receivers, 

you are in favour of abolishing the remedy by receivers on small judgments ? 

I think decidedly so. 

3 375. Have you considered the plan in the Government Bill for altering the 
•law of judgments ? No, I have not seen it yet. The grounds upon which 
I entertain my opinion are, the very small rentals over which receivers are 
by these means appointed, and the ruin which necessarily follows to the 
parties. I have frequently, since the commencement of this year, extended 
the time for three years for passing the accounts of receivers, on the ground 
that they were as low as 12 l. or 14 and that the estate would not bear the 
cost of the annual expenditure of 6 /. for passing the account. I passed the 
other day two accounts ; in the one the rental was 19 l., the costs of appoint- 
ing the receiver were 28 1., and the costs of passing the account were 6 1 . ; 
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in the other the rental was 20 l., the costs of appointing a receiver were 29 1., 
and the costs of passing the account were 6 1. 

1376. In a case where the judgment is large, would you think it right there 
to abolish the system of a receiver ? — It is a difficult question to answer. If the 
present system of receivers were to continue, I should say that unquestionably 
everything ought to be done to dispense with them. 

1377. Is it in your opinion more desirable to endeavour to improve the 
system of receivers, or to abolish the remedy by receivers on judgment and to 
go back to the old law ? — The old law is said to have been almost as bad as the 
new one, but if a very perfect system of receivers could be adopted, nearly as 
perfect, which it might be, I think, as a system of private management, I think 
that would take away a great deal of the objection to appointing receivers for 
large sums. 

1378. Would it in your opinion be more easy to improve the remedy under 
the existing law, or the remedy under the old law ? — I am very little conversant 
with the old law, so that I cannot say how far I think it could be improved, 
but I certainly think that the new law could be very much improved. 

1379. Supposing it were improved to any reasonable extent, such as you 
have suggested, so as to get the system of receivers into a better condition, that 
would take away a great many of the objections to the system? — It would take 
away a great many of the objections, so far as regards the question of public 
policy, as to the condition of the tenantry of the country, but it is quite 
another question as to the relation between the debtor and the creditor. 

1380. With regard to the case of judgments for small sums, does not it 
appear almost necessary to abolish the remedy by a receiver for small judg- 
ments ? — I think so. For instance, I think such a case as this is a monstrous 
hardship. The other day I appointed a receiver under order of the Court for 
a debt of 10 ?., over an estate of 400 1. a year. That was under the Tithe Rent- 
charge Act. 

1381. Must not the object in appointing a receiver there have been more a 
matter of costs than any bond fide object of the creditor ? — It looked very like it. 

1382. Under the present system of receivers, are the tenantry subject to 
considerable hardship in the letting of their lands ? — Very great. I do not 
know any class of individuals more to be pitied than the tenantry under the 
Court. 

1383. Do you think that that must operate very injuriously upon the social 
conation of the country ?— Very ; not only upon the tenants themselves, but 
upon the whole country. 

1384. Of course it must affect all the neighbouring properties? — Clearly. 
I have known instances of landlords complaining of injury done to their estates 
by the demoralisation which exists upon neighbouring estates under the Court. 

1385. Can you state what you think are the leading evils of this system as 
bearing upon the dealings with the tenantry ? — I think the first evil to which 
the tenants are subject is the cost of their lease. I think that a very great 
hardship. A tenant to a private owner generally pays about 21. for his lease ; 
but a tenant under the Court cannot get his lease for less than 6 1. 10 s. 

1386. Have you seen Mr. Brooke’s evidence? — I have. 

1387. Do the costs in the Court of Exchequer differ much from those which 
he stated in the Court of Chancery ? — I think there is a slight difference : 
there is 71- 4s. in Chancery, and 7 1- 2s. in the Exchequer on a certain rental; 
there is a little more in the Exchequer now, because there is the expense of 
registering the recognizance to be added to it. 

1388. Is that independent of the recognizance ?— That is including the 
recognizance. I have a statement of the cost of a tenant’s lease and recogni- 
zance, which I can hand in. 
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Costs of a Tenant’s Lease and Recognizance ; Rent exceeding 20 1. and not exceeding 
50 l. per Annum. 



£. 


s. 


d. 


In the Equity Exchequer : 


£. s. 


d. 


1 


10 


- 


Exchequer fund, on recognizance 


- 19 


6 


1 


10 

15 


~ 


Stamp duty - - - ditto 
Certificate of letting 


1 15 
- 9 


: 


■ - 


19 


6 


Housekeeper - 
Examiner’s fee - 


- 2 


G 


- 


2 


6 


1 13 


6 








Printed forms - 


- - 


G 


. 


13 




Stamp duty on leases 


1 10 


- 






Equity fund - - - 


- 10 


- 


- 


14 


U 


Printed forms - 


- 2 


- 


7 


4 


10 £ 


£. 


7 2 





In Chancery : 

Stamp on leases, each part 15 s. 
Chancery fund - ditto - 5 s. 
Recognizance stamp 
Chancery Fund - 
Court-keeper - 

Examiner, fee for preparing leases 
and recognizance 
Filing recognizance 



Note . — The foregoing are the official expenses. The stamp duty on the leases varies 
according to the amount of the rent. 

To the foregoing is now to be added the expense of registering the recognizance, pursuant 
to 7 & 8 Viet. c. 90, and 11 Sc 12 Viet. c. 120 ; and orders of both Courts, founded on 
those Acts. 
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1389. What is the next grievance of which you think that the tenants under 

the Court have to complain ' The next grievance is that they cannot get a 

lease for a fixed term. I think that it is a great hardship to the tenant that 
the longest lease he can get is seven years, which may determine to-morrow ; 
and if his rent is 10Z. he must pay 6 l. 10$. for the lease. 

1390. Is not he liable to be turned out in the middle of the season ? — Yes, 
he is subject to that. 

1391. Does that operate very injuriously in the cultivation of the land? — I 
should- think it does ; it renders the tenant uncertain, and must paralyse his 
exertions. 

1392. Do you think the system of bidding for land a judicious one?— I 
think nothing can be worse ; so much so, that in my office for the last two 
or three years I have discouraged it as much as I possibly can; and my 
practice is almost invariably now to direct the receiver to go amongst the 
tenantry, to circulate handbills in the neighbourhood, and to get into local 
communication with the parties likely to take ; and then he sends up to me 
proposals from different tenants, and I hear his opinion upon these, as nearly 
as possible in the way in which a private owner would, through his agent ; and 
I decide upon the most eligible party, without any reference whatever to the 
comparative amount that he proposes, but entirely with reference to his eligi- 
bility as a tenant and the intrinsic value of the farm. Then another hardship 
connected with the mode of letting, which I think is a very great one, is that 
the tenant is obliged to incur the expense of a recognizance, which is either 
perfectly futile, or if it is not futile is likely to be very injurious to those who 
are inadvertently drawn in. 

*393- The proceeding upon that is dilatory and vexatious? — Yes; I have 
never known an instance in the accounts before me of sums brought in under 
recognizance. 

1394 * Does the recognizance in fact operate as substantial security ?■ — I think 
not. Then there is this further hardship, that when the tenancy is determined, 
as it may be in a few months after it commences, by a sale, the unfortunate 
tenant has to go to the expense of getting that recognizance vapated, which he 
cannot do for less than 5 l. or 6 1 . 

* 395 - Mr. Vesey.] Are you bound to take a recognizance, or can you do 
away with it by rule of Court ? — I believe the rule under the orders of the 
Court is, that it should be done ; but latterly I have found it so impossible, 
to get tenants who can give security in the present state of the country, that 
I have dispensed with it almost entirely. 

1 396. But by a rule of Court it could be done away with ? — I think it could 
be ; if I have power in myself to suspend the practice in special cases, of course 
the Court could do so generally. 

1 397- Chairman.'] There is a natural indisposition in the Court where there 
has been a long established practice, without some legislative sanction to alter 

0.83. q 4 it? — 
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it ? — No doubt. Another very great grievance to which the tenants under the 
Court are subject, is the want of help when they get into difficulties ; if a 
tenant gets embarrassed in any way it is a very fair thing that the landlord 
should help him, but we have no power whatever to do that ; and therefore 
when once the Court comes over a tenant, he is put in a position that he would 
not be in under a private landlord. I think that forms a very important item 
in his grievances. 

1 398. Mr. R. B. Osborne.] Will you define what you mean by the landlord 
helping the tenant in difficulties ? — Forbearing or abating the rent, or giving 
him money to buy seed in the time of difficulty, and which in fact good land- 
lords do. 

1 399. Supposing a small tenant loses a cow, you would have no power to 
take that into consideration in the abatement of rent ? — Clearly not. 

1400. Or if he had any disease among his cattle he must equally pay his 
rent ?— Clearly under the present system he must. 

1401. Mr. Vesey.] You stated that an application was made to you to eject 
a large number of tenants for non-payment of rent, and that you wished to 
have expended 1,200 1. in employment instead of ejecting those tenants, but 
that you could not do so without an application to the Court ; and that instead 
of spending 1,200 1. in ejecting the tenants, you allowed that amount to be 
given to them to get rid of them ?— Yes. 

1402. You stated that the Court had no power of acting as a good landlord 
would do in assisting the tenantry ? — Yes. 

J403. Under what order was the Court enabled to make an allowance to the 
tenants of 1,200 1. as compensation for giving up their holdings, instead of 
ejecting them ?— I should say not under any order, for it was decidedly an excess 
of power. It was a power assumed by myself upon this ground, that if the 
money had not been laid out in that way, it would have been expended in the 
costs of ejectments. 

1404- Under the same assumption of power, could not the Court have laid 
out the money in drainage and in assisting the tenantry, instead of putting 
them out of their holdings, and thereby throwing them on the poor rate '!■ — I do 
not think the Court could under the existing practice. 

1405. Mr. R. B. Osborne .] You laid out that 1,200 l. in that way because 
the creditors did not oppose ? — Clearly. 

1406. Then it was no assumption of power, inasmuch as the late Lord Chan- 
cellor of Ireland and the Master of the Rolls have stated to the Committee that 
where the creditor and tfie inheritor do not oppose, the Court have the power 
to lay out money in that way ? — Clearly. 

1407. Therefore it was not an assumption of power ?— Not in that case, for 
they were all consenting. 

1408. Then in fact it was not an excess of power? — No ; but supposing the 
parties had not consented, I could not have done it. 

1409. But as in that case they did consent, it was no breach of law for you 
to lay out that money in that way ? — No. 

1410. But if one of the parties had objected you could not have done it? — 
No, except as to the amount which the ejectments would have cost ; no party 
could object to that, because if the money had not been laid out in this way it 
would have gone in the other way. 

1411. Without the consent of the creditors and the inheritor, the Court 
would have no strict right to deal in that way with the property ?— Clearly not. 

1412. As the inheritor frequently becomes reckless as soon as his estate is- 
put under a receiver, is not there great practical difficulty in obtaining the con- 
sent of the parties interested ? —Great practical difficulty ; it is almost impos- 
sible in ninety-nine cases out of a hundred. 

1413. With any of the creditors objecting and the inheritor not consenting ? 
— Yes. 

. Mi 4. Would not the way in which that could be corrected, be by lodging an 
inherent power in the Court itself to judge in the circumstances of the case's as- 
the owner of the property would, whether such and such things ought to be 
done ? — Clearly. 

1415- Is there any other hardship upon the tenants?— I think the next 
mode in which the tenants suffer is by the way in which they are harassed by 
some receivers. There is nothing more common now than for the receiver, the* 

moment 
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moment liis account is passed, to rush to the tenantry, and take every possible 
means to collect the rent, in order to use this rent till thirteen months, or a 
longer period, if he is not called upon, has elapsed ; so that in that way, the 
very form of accounting acts to harass the tenantry. 

. 1 4 1 ^- He always appears to the tenantry in the light of a person demand- 
ing money ?— Yes ; he is a receiver in the strictest sense of the word. 

1417- There is pressure on the one hand, and evasion on the other? — 
Certainly. 

1418. Do you conceive that has an injurious effect upon the tenantry ?— I 
think it has. 

14' 9- Mr. if. B. Osborne.] Is there any remedy against a tenant who is 
ejected, for the costs of the ejectment ? — Certainly. 

1420. Then how does it happen in such a case 'as that which you have men- 
tioned, that the Court assumes that the 1,200 l., the costs of the ejectments, will 
be lost ?— Because it is perfectly clear that in those pauper cases you eject them 
because they are paupers ; and of course they could not pay the costs of the 
ejectments. 

Clearly* Then they were thrown u P on tlle P°°r rates of other properties 5— 

1422. Then the tendency of laying out the 1,200/. in that wav was to increase 
the poor rate of solvent proprietors in the neighbourhood ?— No question 
about it. 

1423. Mr. rcsey.] If it had been shown to the Court that you could have 
expended that 1,200/. in sending a portion of those tenants to the colonies, 
allowing the remainder to remain upon the lands upon consolidated farms, would 
the Court have had any power to do so, and thereby to have saved the country 
the inconvenience of throwing a large body of paupers upon the poor rates r— 
Perhaps the Court might have had the power, but it would have been so 
clearly against all precedent, that I do not think the Court would do it without 
legislative direction. 

1424. Mr. R. B. Osborne.'] How could the Court have the power if it is 
against law ?— What I did was against law. but nobody objected, to it, and 
therefore I took that course as the least of two evils. 

1425- Mr. Vesey.] In case the creditor and the inheritor make no objection, 
has not the Court of Exchequer the same power that the Court of Chancery 
has of laying out money for improvements ? — Precisely. 

1426. Then in that case if it had been shown to the inheritor and to the cre- 
ditor that a certain sum of money must be expended in ejecting and in turnin' 
out those people, and if it could have been shown to them that it was for the 
benefit of the property that the same sum should be expended in sending a 
portion of the tenants to the colonies, and if consequently they had made no 
objection, could not the Court have had the power of expending that money 
to improve the property, so as to avoid turning a large number of people upon 
the poor rater— -I think the Court might perhaps have the power of doin' 
that ; but I think the Court is more embarrassed from the formality and 
publicity of its proceedings, and from the hesitation to make a precedent 
governing the whole business of the Court, than a subordinate officer who 
merely deals with an individual case hi his office. 

1427. Mr. R. B. Osborne.] In fact, in the outlay of this 1,200 l. which you 
made, it was shifting the burden off your encumbered estate on to the estate of 
solvent proprietors ?— It had that effect. 

1428. Chairman.] Were those persons immediate tenants of the Court whom 
you ejected, or were they persons who had squatted upon the property ?— 
They were tenants under the Court, and it was represented to me as having 
been once a well-circumstanced property. 

1429. Was it originally let by the Court of Exchequer ?— No. 

*43P* Mh- R. B. Osborne.] \Vhat do you mean by “a well-circumstanced 
property”? — I mean, that according to the average sort of properties in Ire- 
land, the rents are tolerably well paid. 

1 43 1 - Then you look upon a well-circumstanced property merely with 
reference to the payment of rent ?— For the particular purpose for which I used 
the term. 

1432. Chairman.] Upon this property where these ejectments took place, 
how many tenants were there ?— There were 234 proposed to be ejected ; I sup- . ‘ 
pose there were half as many more proposed to be retained. 

0, ®3* R 1433. On 
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1433. On the property upon which those 234 families were, were there many 
of them very small occupiers ? — Very small. 

1434. How many of those were immediate tenants of the Court? — They 
were all immediate tenants of the Court; there was no intermediate person 
between them and the receiver. 

1435. Did they hold under separate leases ? — Either leases or from year to 
year. 

1436. Was it for non-payment of rent that they were ejected ? — Yes. 

1437. Was the ejectment brought in the superior court? — There was no 
ejectment brought ; the application to me was for liberty to eject, and I re- 
fused it. 

1438. If you thought it more advisable to expend that 1,200 L in a beneficial 
way than in a strictly legal way, should not some arrangement have been made 
to expend it in such a way as would not have thrown the people upon the 
neighbouring properties ?— I think so, and to improve the estate ; to make 
a source of improvement instead of a source of loss. 

1439. Why was not that done in that case? — For want of power and want 
of machinery. 

1440. But you said that you did give the money to the tenants? — We 
allowed the money to be expended in buying them out, but we could not 
allow that sum of money to be applied in reproductive works. 

1441. If you outstepped your strict legal power in the application of that 
money, why should not you have dealt with the case in the most beneficial 
way .'-'-It would be undertaking too great a responsibility for an officer like 
myself, or like the Masters, to do that. 

1442. Is not that responsibility undertaken by going beyond your strict 
powers ? — No, because I find by precedents in proceedings in the Master’s 
office that it has been the practice of late to allow the tenant, provided he goes 
out at once, to receive the costs to which the ejectment would amount. 

1443. Would not that money have been more beneficially expended in assist- 
ing the people to emigrate t — It would not have been enough ; hut if some 
more could be added to it, of course they might have been sent out ; I have 
done that in one or two instances where the parties consented. 

H44- With regard to legal proceedings against the tenantry, do you think 
that the character of the proceedings usually adopted to recover the arrears of 
rents is satisfactory ? — I think they are most unsatisfactory. 

1445. I suppose the question generally is the state of the rent account ?— The 
state of the rent account, and the mode of getting rid of the tenants according 
to the statement of facts. 



1446. Supposing it were certified by the officer that so much rent is in arrear, 
and that were really ascertained, can you see any advantage, either to the estate 
or to the tenant, in allowing the process of ejectment to be gone through, or an 
action, or any of those proceedings ? — None whatever in the present form of 
those proceedings ; I think it is the greatest possible disadvantage. 

1447. Then if you were improving the system, do not you think that it might 
be very materially improved by allowing proper steps to be taken in a summary 
way as soon as you have ascertained the state of the rent account ?— No ques- 
tion about it. 

1448. And that would do away in many cases with the necessity of eject- 
lnents and distresses, and the consequent expense to all parties ?— Clearly ; I 
think that the difficulties which exist in the way of ejectment now are most 
demoralising to the tenants : in fact it enables them to set the receiver at defi- 
ance, and to set an example of defiance in the neighbourhood, and that some- 
times is an evil of the greatest magnitude. 

1449. Do you think that the opportunity which they have of postponing the 
discharge of their liabilities and baffling the receiver by protracted litigation, 
is injurious m every point of view ?— No question about it. 

1450- Would it be more beneficial to the tenantry themselves, that when you 
have ascertained the state of the rent accounts, there should be some summary 
remedy applicable to the case? — No question about it ; though it might pro- 
duce more apparent hardship at the beginning, it would certainly produce less 
hardship m the end. The present system of ejectment is, I think, even more 
destructive to the tenantry than to the proprietors themselves ; I mean in the 
hands of a receiver. I might illustrate that by a very remarkable case which 

came 
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came before me a short time ago. A state of facts was laid before me con- 
taining an application for the ejectment of five tenants for non-payment of rent ; 
they were middlemen with a very large tenantry under them. It was represented 
to me that they would be unable to defend, and that under the circumstances 
of the country they had determined to get out of the way, and to let the owner 
come into communication with the under tenants. I made an order that there 
being two years rent in arrear, they should be ejected for non-payment of 
rent. The parties then, without my knowledge, brought an ejectment upon 
the title against the whole estate, involving 60 families, without any notice 
whatever to quit. The receiver hesitated at the obligation of executing the 
habere and turning 60 families out, and he came to me for authority to exe- 
cute the habere. I then sent for the receiver’s account, which had been passed 
in the interval between my authorising the ejectment and his application to 
me, and to my astonishment found that several of the tenants against whom 
I had authorised the ejectment had reduced their arrears to the hanging gale, 
that is the last gale, for which they have five months. 

145:1. So as to prevent the ejectment being maintainable ?— Exactly ; they 
had wiped out the arrears to that extent. I found upon looking into it, that 
the party who was interested in the estate had bought up them interests and 
paid their rents for them ; and then my suspicion was, that there was a col- 
lusion between that party and the receiver, or at all events some parties that 
were concerned in the case, for their object was evidently, having done that, to 
have an ejectment in order that they might get the whole estate to themselves. 
The effect of the proceeding would have been, that 60 fam ilies would have 
been turned out, and they could not have redeemed without paying the whole 
of the rent due upon the whole of the estate ; and the interested party by a 
little management, by having too easy a receiver, would have got into pos- 
session of the whole estate. As another illustration of the effects of eject- 
ments and the enormous difficulty which the receiver is under, I may mention 
that when a receiver is appointed, if the tenant does not pay him the rent, of 
course he must be ejected upon the title. That drives the receiver to’the 
necessity of proceeding by ejectment upon the title. Then the difficulties in 
the Assistant Barrister’s Court in ejecting upon the title are so great, and the 
facility of raising technical objections is so great, that it has become the prac- 
tice to proceed by ejectment in the Superior Courts, which, though at least 
double the expense, is more successful. 

1452. It is more expeditious but more expensive? — Yes; when it is not 
defended it costs about 12/. 

1453- tlie Bill Court the remedy by ejectment for non-payment of 
rent does not apply unless there is a written contract? — No. 

1454. So that in those cases, in order to get the rent they generally proceed 
by notice to quit ? — They must do so. 

1455. Sir P. Nugent.] By that course is there not generally three half years 
additional rent lost ? — Generally. 

1456. Mr. R. B. Osborne.'] In your Court is there any inquiry as to the 
qualification of a person proposed to be a receiver ? — There is a verbal inquiry, 
which is rather a negative one, whether he possesses certain qualities which 
unfit him for receiver ; for instance, whether he is an attorney connected with 
the cause ; whether he is an attorney’s clerk ; whether he is a public-house 
keeper. That is according to the rule of both Courts, indicating the very low 
description of persons that are liable to be appointed receiver, when it is neces- 
sary to follow such a rule. 

1457. That rule was made by Sir Edward Sugden, was not it t — I think it is 
a rule of practice rather than a written rule. 

1458. Are you aware that Sir Edward Sugden laid down certain rules by 
which no attorney in the cause, nor attorney’s clerk, could be appointed a 
receiver ? — Yes ; I only spoke of public-house keepers. 

1459. Are you aware that that rule is frequently broken?— In certain cases, 
where no other person can be found, an attorney is appointed. 

1460. Is there any surveillance or superintendence as to the mode in which 
an estate is managed by a receiver ? — None whatever, except by interested 
parties who may look after it. 

1461. You have stated a variety of cases of oppression upon the tenantry : 

* 0.83. R 2 if 
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if the tenants consider themselves aggrieved or oppressed, what mode have they 
or obtaining relief or redress r— They must apply to the Court. 

1462. At whose expense ? — At their own expense. 

1463- Have you many such applications ? — I cannot say that they are very 
numerous, because the expense is an absolute bar to it. J 

1 4 ^ 4 - You think that the expense is such as to prevent a man. however 
aggrieved, from applying to the Court?— Clearly, when he is a poor man. 

1465. Can you give me any idea what the costs of a receiver are to the 
estate c 1 — His poundage is five per cent.; by an analysis of the 150 accounts 
passed before me, I find that the legal expenses for the recoverv of rents come 
to about 12 per cent, upon the sum received. 

1466. For their own expenses? — For their costs. 

1467. Would you think that 15 per cent, was too high to put it at, as the 
costs of the receiver ? — In tlrn case of certain estates I should say it would be 
a great deal more than that ; in the general run of estates which have come 
from the hands of distressed landlords, I should say that 15 per cent, was a 
low average for poundage and costs. 

., * 468 . Sir P. Nugent .] And that upon rather well managed estates probably • 
if it was badly managed it would be more?— Yes ; but taking a certain number 
out ot the general run of estates, it amounts to that. 

1469. Mr. R. B. Osborne .] Is your office similar to the office of a Master in 
Chancery r — It is. 

business ^° W many ^ ours a ^ y° u ■ — -It depends upon the quantity of 

1471. What is the average r — From one to four hours a day. 

Thltt 2 ' ,T ny W v eks th c Q year Ever y week in the year except two at 
Christmas, and from the 10th of August to the 20th of October. 

147,3. Of what does your business principally consist ' The audit of accounts, 

references in matters, and taxation of costs. 

1474- Is not the equity business of the Court of Exchequer decreasing 5— 
Extremely decreasing m causes ; it will further decrease if the Sheriffs’ Act is 
repealed. 

f Ji 7 £l J° r ha • do y °V att " b . ute that decrease ?— It is verv difficult to account 
for it without going at length into the question ; but such is the fact 

'f b : In any difference between the mode of management of those 
estates m the Court of Exchequer and of the estates under Chancery ?— I think 

“ y0 ” m ° de ? f !? tins ? ~ By Proposals and by auction. 

■470. In the same way as in Chancery 1 — .Yes. 

tliint' r'h« nd ka ™S tbe same?— In aU respects precisely the same; but I 
think I have practised the system of dispensing with auction more than they 
have done m Chancery. I have a discretion to do it either way y 

1400. Bo you require, the same security from a receiver in the Exchequer as 
is required in Chancery .-—Precisely the same ; two years’ rent ^ 

accounts ^mce a^-ear^ ^ “ r « ? -Because the receiver only 

the Coui f o 1 1 p t vnh pr0perties ° r f ta ^ es ’ b ° tb under the Co “t Of Chancery and 

pinned either under one of the Masters in Chan- ■ 
eery or under the Clnef Remembrancer of the Exchequer, how in vour oninion 

I th uk It woul^h S<! W ”' k - t0 remedy the , CTil efects of the P resen t svst om ?— 

1 thmk it would be a very inconvenient thing that the Chancery estates should 

he placed under Exchequer officers, or that Exchequer estates should he nlaced 
under Chancery officers. I think everything would fall into confusion 1 
VtyBo you think that a better class of receivers could be annointed? Tf 

& “und“7t Were better reSlI,ated ’ 1 think that a batto dass 
change 4 ' vJih MiC W ° UM “P” beaefit fram a 

14S5. Are legal men, in your opinion, so practically acquainted with 
the management of landed property as to he best fitted to undertake the 

the Courts = ^Nnt su P erin .^ enii “S the mass of Irish property now under 
the Courts. -Not uecessarily; but some of the Masters in Chancery, and the 

Chief 
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Exohe< l uer ’ are as highly qualified for those duties 
as any individuals that I know. 

1486. Do you mean from their knowledge of landed property ?— From their 

knowledge of the state of the country. 1 v m 1 elr 

1487. The Chief Remembrancer is acquainted with farming pursuits =— Yes • 

he is a very active member of the Agricultural Society 

t 1 tr J°, U haTe . put . l n the heads of a Bill ; would the effect of that Bill he 
to abolish the equity side of the Court of Exchequer, and to save the public 
would save the public 15 , 4001 . a year, taking from that what ever 
SSed^SOO? 8 ' 5ary f ° r the neW establlshment ia Chancery, which would not 

Chancery?— Ye r ° P0Se ^ there ShaU be a fifth Maste1 ' of tlie Court of 

■ L 4 P°\ Gl ™§ the Government the power to appoint a sixth hereafter ?— That 
is ir it snould be necessary. 

Tt i 49 ',j Woul . < ! n °‘ that S ive a S reat deal of patronage to the Government ?— 
It would give the Government the patronage of one or perhaps two Masters 
m the place of seven or eight Exchequer officers. 

A ] .t 92 ' You P ro P ose t0 chai-ge those salaries upon the Consolidated Fund? — 
As they now are. 

1 493. But if the estates now cost 1 5 per cent, for managing, would it not be 
possible to have a plan which would be self-supporting without charging those 
expenses upon the Consolidated Fund?— 1 think so; but where you have 
establishments for all legal proceedings charged upon the State, it would be 
departing from that practice to charge these particular expenses upon the 
owners of the property which is so unfortunate as to be brought into the 
proceedings Wblcb alread 3 ' contributes largely to the State by stamps on the 

1 494 - You are aware that what is technically called in tlie House of Com- 
mons a pull at the Exchequer, or rather at the Consolidated Fund, is viewed 
with great suspicion in this country?— I should think it was. 

.. .' f , not tbat likel y t0 he a great objection to your scheme ? — I should 
think a °t when the per contra side of the account is a saving of 15,000 l. 

1490. Why not pay the salaries from the charges at present made for the 
management of the estates (—For this reason, that I think it is a great hard- 
s' 1 ; upon the owner who is so unfortunate as to get into difficulties to say 
that he must expend 15 per cent, of his income for the management of his 
property, when if he were not under those circumstances he could get the 
whole done for five per cent. 

1497 - Would it not be possible to do the whole under the Court for seven 

per cent. .—I think not, because part of the system which I should strono-ly 
recommend would require a large staff of clerks and surveyors, who should 
lie at the disposal of the Auditor-general, to go into the country, and to be as 
it were his eyes, to inspect the estates and report personally to him upon every 
question of improvement or every other matter. I think that would swallow up 
a very large part of the maximum poundage. 1 

1 49 8 - You say that without having gone into the several expenses ?— From 
my general impression. 

1499. How would yon maintain a surveillance over your district receivers ? 
isy constant communication with the head office, through the intervention of 
a sufficient number of clerks, to keep up a constant control. 

7 W° u1 ^ not that be creating the very expense which you deprecate?— 

estates ^ W ° uld al come out of tlie five P er cent - u P°n the rental of the 

1501. What security would you take from the district receivers ?-I would 

take such a security as would he necessary to cover two months’ receipts or 
such a sum as it might afterwards be found would cover such a period as must 
be allowed for the payment of the money. 1 

1 502. Would they deal directly with the tenants and receive their rents ? I 

mime so. 

y 15 !? 3 !. Tban bow would y° u check the accounts of those men ? — I would 
Ushments™ “ Same ^ ^ accounts are now checked in similar estab- 

1304. But in your opinion nothing can be worse than the present state of 
0 ' t>3 ' R 3 the 
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the management of property under the Court of Chancery ? — Nothing can be 
worse. 

1505. Any change, you think, must be for the better ? — Yes. 

1506. Mr. Vcsey. ] You said that there would be a saving of 15,400/. a year 
by the plan you propose ; how do you make that out ? — The total salaries of 
all the officers on the equity side of the Exchequer amount to about 15,400/. 

1507- By your system you would do away with those officers ? — I would. 

150S. Are those officers paid out of the Consolidated Fund ? — They are. 

1509. You conceive that by your system you would create a saving to the 
Consolidated Fund of 15,400/. a year ? — Clearly. 

1510. Sir P. Nugent.] Do not you contemplate that in getting rid of those 
officers their retiring pensions would swallow up a considerable sum ? — Of 
course they would ; but a great number of those officers might possibly be 
retained in other offices. 

3511. Mr. Vesey. ] Which are the officers that you would do away with? — 
The chief remembrancer, the secondary remembrancer, the secondary, the 
registrar, the accountant-general, the two examiners, and the filazer. 

1512. Chairman .] What would you do with all those gentlemen ? — The same 
that was done with the same class of officers in England in 1841, when the 
same thing was done here. 

1 5 1 3 i You would give them compensation? — Yes, or provide them with 
other offices. 

1514. You would give compensation to the existing officers and create new 
ones ? — I would create 110 new ones. I would use the same officers, as far as it 
could be arranged with them. 

1515. Are they perfectly competent to do the duties if they had the proper 
powers ? — They are ; but only one or two would be required. 

1516. All the others would get compensation in return or other situations ? 
— Yes. 

1517. Is the chief remembrancer the person who superintends the appoint- 
ment of the receivers ? — He appoints in causes, I appoint in matters. 

1518. Is he a more competent person than you would be to superintend the 
appointment of the receivers ? — I think so. 

151 g. With the present state of the business in the Court of Exchequer, he 
has abundant time for that?— Yes. 

1.520. Supposing he employs the time he has at present, and exercises his 
judgment and knowledge with regard to the fitness of receivers, and supposing 
also that we remedied the regulation with respect to receivers themselves, so as 
to produce a competition for the office among respectable persons, could not 
he then get proper persons ? — I think he could ; it would be possible ; but it 
would be attended with very great difficulties, if unaccompanied by greater 
changes. 

1521. Sir P. Nugent.] You state that the present receivers are not fit and 
competent persons to perform the duties of the offices which they hold at pre- 
sent, but the Court does not discharge them ; is that from want of power ? — 
I think it is not from want of power, but from the nature of the system. 

1522. Would they be fit and proper persons to transfer to any other tribunal 
which had sufficient powers ? — I think a great many of them would. 



William Macartney McCay , Esq. called in; and Examined. 

1523. Mr. R. B. Osborne.] WILL you state your profession? — I am a 
solicitor. 

1524. Are you acquainted with the management of landed property in 
Ireland r— Yes ; I have been practically acquainted with it for upwards of 20 
years. 

1525. Are you familiar with the system of management of estates under 
receivers?— I have had some experience of that system; I have given a great 
deal of attention to it. 

1526. Of what class do the receivers generally consist? — I should say that 
they generally consist of professional men, or men having other occupations. 
There was a Return ordered by the House of Commons from the Courts of 
Exchequer and Chancery, in which the professions of the receivers were 

required. 
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required. But I find on looking over the Return of the Court of Chancery 
that there are scarcely any professions given. 

1527. Except under the generic term “ Gentlemen” ?— Not even that in 
some cases. But in the Court of Exchequer the Return professes to be more 
perfect. . It states that up to 1 847 there were 448 receivers in that court ; 
and this is the classification which I have made of them. There are two barris- 
ters, nine attorneys, fourteen merchants, five shopkeepers, twelve farmers, two 
land surveyors, one clergyman, one woollen manufacturer, one miller, one 
schoolmaster, and four hundred under the general style of “ Gentlemen,” but 
not one mentioned as a land-agent. Now the Committee are probably not 
aware that land agency in Ireland is a profession followed by a great many. 

1528. From your experience can you say whether estates under receivers 
are well managed, or the contrary?— I should say it is impossible that they 
could be worse managed. 

1529. To what do you attribute that mismanagement ; to the system or to 
the receivers ? Decidedly to the system ; for although there are a great num- 
ber of receivers who are totally unfit for the management of property ; yet they 
are placed there by a vicious system. I know there are a great many receivers 
who are most anxious to discharge their duty efficiently, and who deplore the 
effects of the present system. As an instance I may read an extract of a letter 
received from a gentleman of the highest respectability in the west of Ireland 
who is largely connected with land agency and receiverships ; I thought it 
possible that he might wish to be examined before the Committee. This 
is part of his letter, and he expresses the opinion of many other receiver’s : 
“ I confess, I would wish to avoid examination before the Committee on the 
subject alluded to, as I am still unfortunately a receiver in eight causes; I 
could not say anything favourable of that most vicious of vicious systems, 
which plunders the landlord, demoralises the tenant, and victimises the really 
efficient and conscientious receiver.” That is the opinion of a gentleman of 
the highest respectability in the west of Ireland. 

1530. Who is a receiver himself?— Who is a receiver in eight causes 
himself. 

1531. The causes being creditors’ suits?— I should think they are most 
likely creditors’ suits. 

1532. Have you formed any estimate of the amount of property under the 
control of the courts of equity ? — I have. 

t533* What is the annual amount of rental which you consider is now 
under these courts 1 I have no hesitation in saying, that in my opinion it 
amounts to two millions. I know that is much more than Mr. Hamilton esti- 
mates it at, but I think his estimate is far too low. 

1534. That includes minors and all ?— It does. It may be necessary to 
explain that it is with great difficulty we arrive at anything like certainty upon 
this point, for there is no means patent to the public or to the profession of 
knowing the exact amount of property under either of those courts. Even with 
the assistance of the Return laid before Parliament, we can only approximate 
to it. The paper which I hold in my hand is an abstract of the Return of the 
Court of Exchequer, which gives a rental of 155,402/. a year, but that sum 
I think is much under the true amount, because it professes to give only those 
receivers who have passed their accounts. The Court of Chancery gives a 
return for each of the years, 1844, 1845, 1840, 1847, of those receivers only who 
have passed accounts in those years. Now the Committee are aware that the rule 
of accounting is, that when a receiver is first appointed he has 15 months to 
account, and that for each subsequent account he has 1 3 months. But the Com- 
mittee are probably not aware of another rule of the Court, that if the period for 
accounting happens to fall in the month of August, the time for accounting is 
extended, without any application to the Master, to November, I think the 10th 
of November, so that in the case of a newly appointed receiver whose time for 
accounting would expire in August, it virtually gives him 18 months, and in 
the case of an old receiver it virtually gives him 16 months to account, besides 
which the time for accounting is frequently extended by the Master, so that 
in those four years it is not likely that any receiver has accounted more than 
three times. And taking that as an average, there will appear a gross rental 
under the Court of Chancery of 903,883/. in 1847, which, added to that in 

0.83. B 4 the 
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the Court of Exchequer, makes 1,059,285 /. That would be the result sup- 
posing that there was the same number of receivers in 1844 as in the other 
years ; but that was not the case, for many new receivers were appointed in 
each of the following years, some of whom had only accounted twice, and some 
only once, up to the date of the Return ; and it must also be taken into con- 
sideration that this Return could not give an account of any receivers who 
have been appointed since October 1846, for their time for accounting would 
not expire in 1847. Therefore, for these reasons, I add one-fourtli and say, 
that in 184/ there was at the very least 1,300,000/. a year. Now Master 
Brooke, has told the Committee, that in his office the average amount of rental 
over which he appoints receivers is 3,000 l. to 4,000 /. a week. Taking it at 
3,000 1 a week, it will amount in his office to 120,000 1. a year for the 40 weeks 
he sits. For the four Masters that would be 480,000 /. in 1848. And taking 
the half of that sum for the three terms gone by in 1849, it would make a total 
exceeding two millions of rental. 

1 535- Assuming that there is now that amount of rental under the Court, 
what is your opinion of the cost per cent, at present paid for the management 
of that property ?— As nearly as I can estimate it, I would say that it cannot 
be under 15 per cent. 

1536. How much would that amount to per annum, on the gross rental you 
have named? — Fifteen per cent, upon two millions is 300,000/. 

1537- Do you mean to tell the Committee that 300,000/. a year is now 
spent upon the management of these estates ? — I do not think so, because the- 
whole rental is not collected. I never knew the rental of an estate under the- 
Court of Chancery fully collected. Mr. Henry Darley, an officer of the Rolls 
Court, stated, as the result of his experience in the Rolls Court for many years, 
that no estate in the Court of Chancery ever yielded more than two-thirds, and 
m a great many cases not more than one-half the sum it would yield to the 
owner of the estate if under his own m an agement. 



1538- Then what sum would you say is probably now being spent on the 
management of these estates ?— Taking as the average that two-thirds of the 
rental is received, 15 per cent, upon that would be 200,000/. 

J 539* You say that 15 per cent, is the present cost of management ? How 
do you calculate that_ 15 per cent.? — There is the receiver’s poundage, 5 per 
cent, then the receiver’s costs come to about 5 per cent. I came to that 
conclusion from a great number of large estates which appear to be managed 
m he most economical way as to costs. The great majority are small estates, 
which m proportion are much the most expensive. Therefore taking one with 
another 1 arrive at the conclusion that 5 per cent, covers the receiver’s costs. 
1 estimate the whole cost at 15 per cent, at least, including the plaintiff’s and 
owner s costs, 111 relation to the management of the estate by the receiver, the 
passing of Ins account, and applications to Court. 

1540. Have you known numerous instances where it exceeded 1 5 per cent 

—Many ; many where it has exceeded the rent of the estate. 



! 5 ^' 5' 0U stat e the component parts of what you call the “receiver’s. 

costs t I he expense of applications for directions of the Master on statements 
ot tacts ; the cost of proceedings directed by the Master ; and the costs of 

r° Unt ; ancl 8™™^ the costs of all legal proceedings in con- 
nexion with the management of the estate. In some instances they amount to 
a huge sum In the case of Disney v. Eyre, a small estate of about 5001. a year 
was put under the Court of Chancery in 1835, with an arrear of 21. h/H?. 
only. The rental is 5141., and the head rent 1641.; the receiver first 
accounted m 1837, and returned an arrear of 3221. 10s. 1 d. ; in )842 there 
was an arrear of 8411 10s. 3d., of which 832 1. 5s. 2 d. was struck off by the 
Master as irrecoverable; in the year 1848 there was another arrear of 000 l 

h-Wv d hf u 8; and th ? re was an a l J pl icat i 011 last term by the head landlord for 
liberty to bring an ejectment, and also by the tithe rent-charger for liberty to 
proceed; so that all the money collected upon the estate from 1835 to 1848 
must have been expended in the cost of management. Here is Mother instance 
there is now an estate advertised and offered for sale under the Court of 

£ .m, th f w e of Blalr Nu S ent i this is a property called Streamstown 
in the eounty of Westmeath ; that property has been 20 years in the court • it 
amounts to about 600 1. a year, subject to a head rent of 180/. There has been 

a succession 
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a succession of receivers over that property ; the first receiver left an arreav of 
1,000 1. ; the second receiver left an arrear of 2,000 L, and besides leaving that 
arrear he borrowed, by the authority of the Court, 600 1. to pay head rent to 
save the property from ejectment ; the third receiver has succeeded in borrowing, 
under the direction of the Court, the sum of 2,200 l. to pay head rent, and costs’ 
and renewal fines, and the estate is now subject to 3,000 l. for what is called a 
salvage debt; it is the first charge upon it ; that is after the estate being 20 years 
under the Court ; it was originally put there for the sum of 300 1 

1542. Will you explain to the Committee what the statements of facts are 
which are charged in the receiver’s costs r— A statement of facts is the only 
mode which the receiver has of getting directions from the Master as to the 
management of the estate ; he is obliged to put in, in a legal form, and verified 
by affidavit, the particular circumstances on which he requires the Master’s 
directions; this is prepared by the solicitor and lodged, and a summons is 
issued, and upon a certain day the solicitor attends and brings the matter 
before the Master and gets his directions ; and the Master’s report is made up 
on the receiver’s statement of facts. 

t543' Are those statements of facts in every case necessary, or is it optional 
with the receiver to dispense with them r— I should say it is not optional, for 
otherwise he would place himself in a situation of great danger and difficulty : 
if he acted upon his own responsibility he might be visited with penalties. 
But there is a practical difficulty which prevents the receiver taking the 
Master’s directions in some cases where it would be very desirable that he 
should do so ; a case might occur upon an emergency in which a receiver 
might want to get instructions upon something of great importance for the 
benefit of tire estate ; but there is a rule of the Court which operates as a bar 
to the receiver going forward in a case of that sort on the moment, to get the 
Master’s directions. By the 151st rule or order, it is distinctly stated that in 
every case where the receiver submits a statement of facts, the very first state- 
ment in that statement of facts shall be the date on which he submitted his 
previous statementof facts, and the general order, states that "the Master shall, 
on every such proposal or statement being submitted to him, consider whether 
the matter thereof might have been submitted to him when the previous state- 
ment or proposal (if any) was submitted, and also whether it is of such a nature 
as to make it necessary to have it submitted to him separately, or at the time 
at which it was submitted ; and he shall in every case, by an order to be made 
on every' such statement or proposal, direct that such receiver’, sequestrator, or 
guardian shall not be allowed the costs of such proposal or statement, or any 
proceedings connected therewith, if he shall be of opinion that the subject 
thereof might have been included in any former proposal or statement, or 
that it was not necessary to have such statement submitted separately to him 
at the time at which it was submitted ; or if for any other reason he shall 
deem it unnecessary or improper to have such statement or proposal submitted 
to him.” Now the effect of that is, that when the receiver has occasion to apply 
to the Master for directions, he has to consider and collect together all other 
matters on which he may require instructions; and this often causes great 
delay in preparing and submitting these statements of facts. 

1 .544- How long does it generally take the receiver to get the Master’s in- 
structions ? — If the receiver was in Dublin, and it was a single matter, it might 
be done in a week, but if he was in the country it might be three weeks or a 
month, or two months. 

1545- Master Brooke stated that it depended upon whether it was on the 
long or the short list? — In consequence of the order already mentioned, the 
statements of facts are generally in the long list, for the receiver is obliged to 
include everything which he thinks necessary to bring before tbe Master. 

1546. Is it your opinion that a more direct mode of communicating with 
and directing a receiver would be desirable r— I should say it would be most 
desirable. 

1 547- Do the costs of the annual account form an item in the amount of 
five per cent. ? — Certainly. 

1548- Do you think the present system of accounting a good oner — Not at 
all ; it is cumbrous, unsatisfactory, and expensive. 

3 549- You heard Mr, Hamilton say that he has been auditing receivers’ 
°-^3’ S accounts 
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accounts which had not been audited for nine years ?— Yes ; it is not the 
case in the Court of Chancery ; I never knew an instance of it in the Court of 
Chancery. 

3 550. Will you explain the present system of accounting ? — The receiver is 
supposed to have the means of forming a correct rental, which at the beginning 
of his office he very seldom has. The Masters of the Court of Chancery have 
arranged a form, and put a variety of complicated headings to it. The receiver 
is obliged to make out his rental agreeably to that form, and he annexes a 
debtor and creditor account, charging himself on one side with what he has 
received, and taking credit on the other for what he has paid ; but the items 
are so mixed up and complicated, that it requires a person to be conversant 
with accounts to understand it. The account is lodged, and a summons issued 
to pass it before the Master ; previously to its going before the Master the 
examiner goes over it and vouches it, but I believe merely as a document, 
for I am not aware that there is any scrutiny as to comparing it with the pre- 
vious account ; when it comes before the Master the solicitors attend, and if 
there is any particular thing that is objected to, the Master adjudicates upon 
it ; he himself sometimes makes observations as to arrears. 

1551. You have said that you never heard of an instance in the Court of 
Chancery of accounts not having been audited for nine years ?— I never heard 
of any instance. 

1552. Then the system in the Court of Exchequer is much worse even than 
in the Court of Chancery ? — In that respect, certainly. 

155 3- What checks are there upon the receivers accounting in the Court of 
Chancery ? — I should say that the Master principally relies upon the attend- 
ance of parties of opposite interests to the receiver; he relies upon their 
objecting to the account and looking after it. But I believe in practice the 
Master scarcely ever sees the account till it is laid before him for the purpose 
of passing it. 

1554. Do you think the proceeding by attachment against tenants is an 
efficacious remedy ? — I should think quite the contrary, except in cases where 
the tenant is a solvent person ; it is difficult and tedious to arrive at an actual 
attachment, and in very few cases is it operative. 

3 555- What are the remedies in the power of the receiver, without the 
Master’s directions ?— Only the power of distraining, and not even that for five 
months after the rent becomes due. If there is nothing available to seize, he 
makes an affidavit and brings a statement of facts before the Master, and then 
after the delay I mentioned, the Master is directed by the 146th General Order 
to make a great variety of inquiries ; he is directed to inquire whether the 
rent is in arrear, whether the tenant has been served with proper notice, and 
if the Master is satisfied upon those points, and that the mode of recovery by 
distress is not available, he gives a certificate for an attachment. This must 
be served upon the tenant personally, and he has 10 days after service to 
show cause; if no cause is shown, of course the attachment issues; but it 
takes two or three weeks in the most rapid way to get that done. If the 
tenant employs a solicitor, and files an affidavit of only three lines, it is con- 
sidered showing cause ; on the whole, I consider it a bad remedy. 

1556. How has the law which prevents the growing crop being distrained 
affected the receiver ? — It is one of his difficulties. I believe it is very generally 
the practice for fraudulent tenants to assemble their neighbours by moonlight, 
and cut and carry off the crop before sunrise. 

1-557- What is the penalty if the receiver cannot get the rent ? — The Master 
can charge him with the arrear, though he has not received it. 

1558. From what you have stated, does not it appear that the receiver, to 
save himself, must frequently put the estate to the expense of statements of 

' facts?— Certainly; if a receiver wishes to keep himself harmless, he must be 
almost reckless as to expense. If the Master directs ejectments, the estate 
pays for those ejectments. 

1559. Can you state to what extent in your opinion the property of Ireland 
is charged with encumbrances ?— With respect to judgments it is very difficult 
to ascertain that, for although there is a registry of judgments, a great many 
are registered and re-registered over and over again ; but, as to mortgages, I 
find that in the ten years ending the 31st of December 1847, the number of 

mortgages 
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mortgages registered in Ireland was upwards of 7,000, representing a principal 
sum of about 17,000,0001. in ten years, and in the same time there were regis- 
tered jointures and annuities which affected rentals of estates to the amount of 
half a million per annum. For that class of encumbrances alone it would take 
a million and a half of rental to pay the interest upon them ; that is. for mort- 
gages and annuities, without taking into account judgments that are not colla- 
teral with mortgages. 

156°. Have you examined the returns furnished by the Courts of Chancery 
and Equity Exchequer as to the properties under their receivers, and can you 
state what is the general class of properties under receivers ?— Generally a 
small class ot properties. 

1561- What proportion of them are under 1,000 1. a year ?— About three- 
tourths in value are under 1,000 l. a year. 

1562. Chairman.'] Are you able to say whether they were under judgments ? 

— there is no means of ascertaining that. 

1563- Mr. R. B. Osborne.] Does that apply to both Courts of Equity ?_ 
There is a shght difference between them. In the Court of Chancery, five- 
sixths of the whole are under 1,000/. a year, and in the Court of Exchequer, 
three-fourths of the whole in value. n 

1.56 4 . Can you state to the Committee the general scale as to the number 

of those estates arid the proportion of each class in amount of rental, as far as 
y°" able t0 ascertain it ?— In the returns of the Court of Exchequer 

to 1847, there are 448 estates representing a rental of 155,402/. Of those 
estates 419 are under 1,000 /. ayear, and 29 above 1,000 /. ayear Of the 419 
* at al ' e “ nder 1 > 000 l ' a 7 eal > there «e 368 under 500 /. a year, and only 51 
above 500 l. a year Out of the 368, 72 are under 300/. a year, 103 under 
200 l. a year, and 1 19 do not amount to 100 /. a year. Some of the properties 
are as low as 17 l. a year. 1 

1.565. Chairman.] From your experience, do you suppose that those very 
small cases are cases of judgments?— I would suppose so. In the Court of 
Chancery I classified 1,000 estates, the accounts for which were passed in the 
year 184/ and the latter part of the year 1846. [The number of estates and 

?o 1847 ^ n0t amount t0 M00 ! they amounted to about 
?°n°ol 7 0t th ° Se 1 i°?° eStates 812 were under 1 > 000 1 a year, and 178 above 

1.000 a year ; of the 81 2 estates, 626 were under 500 1. a year, and 1 86 above 
500/ ayear. Then of the 626 under 500/. a year, 117 did not amount to 
300 . ayear, 170 did not amount to 200 l. a year, and 164 did not amount to 

° on year * * toun d that in the latter class there were many as low as 30 1 
? r nnn; ■ * ^ “ 2 ? S °? e loW aS 151 a 7 ear - The ^8 estates above 
! nnn / a y ear , ave thus passed; 113 under 2,000 1, 31 under 3,000 L 12 under 

o^nnn'/ 8 un< * er 5,000 *■» 15 above 5,000 1., of which some are as large as 

24.000 /. a year. & 

1.566. Mr. R. B. Osborne.] When a tenant is ejected or a lease expires, can 
the receiver relet the land without the Master’s directions ?— No. 

1507. A statement of facts is necessary ? — It is. 

1568 Has the receiver power to expend any money upon the improvement 
of an estate without the Master’s directions '—Not a shilling. 

1569. You heard the instance mentioned by Mr. Hamilton, of 1,200 / beinv 

given to the tenants ?— I did. ° 

1570. Was that contrary to law?— I should say the only way it could have 
must have rftoSfe" ^ COnSented; * the T had °PP° sad . the Court 

1571- Has the Master the power to give liberty to the receiver to expend 

ar t h7 P St“=r S; iDthe ° f * ^ for instance ?— Not 

1572- Is it considered to be the duty of the receiver to bring under the 

Master s notice any measure of improvement f — It is his duty, in one sense but 
if he brings a measure of improvement under the notice of the Master he runs 
a chance very often of making the application at his own expen” ™“ 

4573- Then he is not likely to do it? No. F 

1 574* It is not considered his duty?— It is not considered h;. 4,,. • 
drtors’ suits ; in minors’ cases I believe it is, particuSy as to TaW 

Sedte' suits " ° f the L ° rd ChanCell ° r wUch almost “but not in 

0 .83. „ ,, 

^575* Chairman .] 
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1 575- Chairman.'] In minors’ matters, is not there generally a guardian, or 
some person exercising a permanent watchfulness over the estate ? — In nearly 
every case. 

1.576. Mr. R. B. Osborne .] Is it considered the duty of the receiver in cre- 
ditors’ suits, to look to the good cultivation of the land, or to see that the 
tenants observe the covenants in their leases ? — Theoretically it may be, but 
not in practice. 

1577. On the expiration of a seven years’ lease, does the tenancy continue, 
or is there a new letting ? — It is the duty of the receiver to bring the circum- 
stance of the termination of a seven years’ lease before the Master by a state- 
ment of facts ; and there is a rule laid down, though it is not generally observed, 
that he shall state how the land has been cultivated, and give information of that 
description : on which the Master gives directions for a posting for anew letting. 

1578. Is that rule observed, as to his stating how the land has been culti- 
vated ?— It may be in some cases, but it is more often neglected ; I have known 
very few instances in which it is attended to. 

1579. Should the land be let again to the same tenant, has he to pay the 
expense of a new lease ? — Yes, he has the same expense all over again ; he has 
to pay for a new lease and a new recognizance, every expense the same as 
in the first instance. 

1580. What is the expense to the estate upon each letting? — The expense 
to the estate sometimes is 10?. upon the letting; there is the posting; the 
stamp upon which is one pound ; and the advertisements ; I know cases where 
every letting costs the estate at least 10 1 . 

1581. In fact the estate is mulcted in every instance? — Every step that is 
taken in the management is at the expense of the estate. 

1582. Do you consider the system of letting by the Court and the tenure to 
be injurious to the estate ? — Most injurious ; it is calculated to prevent a tenant 
improving his land ; he is not certain even of seven years’ tenancy ; if the cause 
terminates his tenancy terminates; no tenant would be likely to expend 
money in improving the land. 

1583. Did you ever know of a tenant on a seven years’ lease, under the Court, 
to lay out money in improving his holding ?— I know of but one instance, and 
in that case the effect was that the tenant took the land again ; it was a rent 
exceeding 300 1 . a year ; and he had to pay 80 1 . a year increased rent, from 
competition. 

1584. He was outbidden ? — Yes. 

158.5. Then it does not follow that a man who has held the land and im- 
proved it gets the benefit of his improvement if he holds it on lease ? — Not at 
all ; in that case he had to pay 80/. a year more rent. 

1586. In fact he was charged additional rent for his own improvements ?— It 
is possible that those improvements might have caused the competition. 

15S7. What alteration do you think ought to be made in the mode of 
managing those estates ? — I would say that the object should be to bring the 
management of them as nearly as possible to the manner in which a private 
gentleman would insist upon his agent managing his estate. 

1588. Do you think that there ought to be a power of expending part of the 
rents in improving the property ? -Decidedly ; there should be a power to do 
that which a wise landlord would do for his own estate ; the word “ improve- 
ment,” I think, scarcely conveys an idea of what we mean in Ireland by im- 
provement ; it requires a sum to be expended upon land to prevent it from 
getting worse, to keep it from deteriorating ; we should rather call it “main- 
taining;” you may go on improving land to any extent, but there is a sum which 
is really necessary to be expended in maintaining and to keep the land in heart ; 
and that class of expenditure I think the receiver should have the power to 
make, such as draining ; very often a large tract of land is covered with water, 
and deepening the bed of a river, which would cost but a few pounds to 
do it, would carry off the water ; very often tenants are put to serious incon- 
veniences by having very bad roads through the lands ; that class of improve- 
ment ought to be done ; it would give employment to the people, and would 
stimulate their industry ; I have heard gentlemen talk about the right to spend 
creditors money in such things ; I do not take that view of it ; if you do not 
give some employment upon the estates in Ireland you will increase the poor- 

rates 
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rates upon those estates, and those poor-rates will become the first charge upon 
the estate ; so that the creditor is injured in that way. 

1 5S9. Sir P. Nugent.] You mentioned the Streamstown estate. You are 
m a position probably to give the Committee the particulars of it?— I know the 
general situation of it. 

1590. Are you able to tell the Committee the state of that property with 
reference to the condition of its tenantry in general ; for example, as to the 
poor-rate, can you state whether the electoral division which that estate nearly 
•covers has paid 100 per cent', more than any other electoral division in the 
union ? I am not in a position to state that of my own knowledge, but I think 
it extremely likely that it is the case. 

1591. Chairman .] Would not you think it desirable that the powers of the 
Court should be equalised in the case of minors’ properties and creditors’ r — I 
think it would have a most beneficial effect. 

159 2 - Supposing the power of the Court were made the same in all those 
cases, and that means were ‘taken to secure a better class of receivers by 
doing away with, this remedy on small judgments, and by introducing a better 
mode of accounting, so as to induce the competition of a better class of persons 
for the office, of receiver, do. you think that by those means a very great im- 
provement might be effected in the management of estates ? — It would be an 
improvement as far as it went, but it would not amount to all that is required. 

1 593- Then with regard to the exercise of new powers; for instance, with 
regard to the expenditure of money to keep down pauperism and to promote 
improvement, and so on, would not you require some local superintendence to 
see that those things were really beneficial to the estate and that there was no 
extravagance or fraudulent application of the money?— It would be impossible 
to do it beneficially without local superintendence. There should not only in 
my judgment be local superintendence upon every estate, but there should be a 
controlling power over that local superintendence. 

1594. Mr. R. B. Osborne.'] You are not of opinion that an agency sitting 
in Dublin, could possibly have such good means of managing an estate as an 
agency upon the spot?— I think it impossible to do it satisfactorily except by a 
system of agency upon the spot forming a branch of the management of the 
central head in Dublin. 

1 595- Chairman. - ] You would give a larger discretion and enable it to be 
exercised upon the estate itself? — Decidedly; that would be the general prin- 
ciple to adopt ; with a simple and inexpensive means of a controlling power 
or head. giving directions, and being made acquainted with the facts and the 
necessities of the estate without the cumbrous machinery at present necessary 
to bring those facts before the Master. 

1.596. Mr. R. B. Osborne .] You have given your attention to this subject 
for some years ? — I have. 

1 597* You were the person who principally drew up the suggestions which 
are embodied in this paper before the Committee ? — Yes. 

1598. In doing so, have you considered what amount of uniform charge 
would cover, or ought to cover all the expenses of managing these estates ? — 
I have calculated that the whole expense of managing these properties could 
be paid for 7 i per cent. ; and in fixing that figure I would do it upon a 
.liberal scale. I think it would be rather more than would be required ; but 
the alteration of the present system would so reduce the fees now paid at the 
Masters’ offices to the examiners and persons who now get fees from that 
.source, that it might be necessary to provide for making up their salaries out 
of another fund. Therefore I would takejft upon a liberal scale, and sav 
7 h per cent. 

*599- There would be no need in that case to pay those officers out of the 
Consolidated Fund ? — No. 

1600. In fact you would pay them from the 7 i per cent, paid by the estate, 
and the proprietor would still be saved 7 \ per cent, out of the 1 5 per cent, 
which he pays at present ? — At least 7 1 per cent. 

1601. Then you are of opinion that the Consolidated Fund would be saved, 
and the proprietor also, according to your plan ? — I conceive that that mode of 
management would be self-supporting, and a great saving both to the owners 
.and to the creditors of estates. 

°- 8 3- s 3 1602. And 
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1602. And great improvement would be effected in the agricultural pros- 
pects of Ireland ? — I have no doubt of it. 

1603. Are you of opinion that such a change as is proposed in your plan is 
easy to be achieved ’—I conceive that nothing can be more easily done, if the 
proper powers are given. 

1604. What is the probable number of district inspectors that might be re- 
quired ? — Master Brooke spoke of dividing them into counties, but there are 
many counties in which there would not be employment for a district inspector. 
I think that from 20 to 24 or 25 gentlemen of intelligence and ability would 
be quite sufficient to take the superintendence of the whole of the Chancery 
property. 

1605. What class of gentlemen; do you think that lawyers are likely to 
know much about the management of landed property ? — I should think that 
their education is not likely to fit them, except in a very few cases. 

1606. Would you be inclined to give the appointment of receiver to some 
gentleman connected by family ties with the estate ?— In appointing district 
inspectors, who would have to deal with so many estates, I do not think 
you could select them for that reason ; but I conceive that besides the district 
inspector, another important officer would be necessary as a local agent, who 
would live near the scene of his labours. I would give that appointment as 
far as possible to a gentleman connected with the estate, and take the recom- 
mendation of the family interested in the estate. 

1 607. You think he would be more likely to attend to the interests of the 
tenantry upon the estate, and to the improvement of agriculture on the estate 
than a stranger ? — I think so. 

160S. Because it would have a tendency to get the estate sooner from the 
charge of the Court ? — Yes. 

1609. What number of local agents do you think would be required ?— It is 
difficult to estimate it, but taking the present property under the Court of 
Chancery, I should say about 300 might be required. 

1610. You would not propose to take away any powers from the present 
Court of Chancery ?— No powers as respects the adjudication of questions of 
law, and the distribution of the surplus fund to be derived from the estate. 

1611. You would constitute as it were an agricultural board for the manage- 
ment of those estates ?— Not exactly an agricultural board, but something in 
the nature of the present Court of Bankruptcy, which is a branch of the 
Court of Chancery. I would make the proposed Board a separate jurisdiction 
under the control of the Court of Chancery, as to the management of these 
estates. 

„ J, 6 ', 2 ' ™ h . a ri S kt of a PP eal t0 the Lord Chanceller or to the Master of the 
Rolls . Certainly with a right of appeal, but with an inexpensive mode of 
management, and such that every person interested should have the fullest 
means of arriving at a knowledge of the progress and management of each 
estate. He should be able to go to the office and open a book, and see every- 
thing that was being done upon the estate, and there should be a continuous 
system of accounting from month to month. 

1613. From your knowledge and experience of Ireland, are you of opinion 

that there are many men who are not at all mixed up in these appointments 
under the Court, who are fully qualified to discharge the duty of district 
inspectors and local agents '—Eminently so. I think that the door is now shut 
against a most valuable class of persons, from the enormous security required 
under the Court. In some cases it is impossible to get security, the amount is 
almost ridiculous. A gentleman is appointed over 5,000 1. a year and he is 
required to give security for 10,000 /. ’ 

1614. Chairman .] Would not that be remedied by requiring him to lodge 
the money at stated intervals, and to have half-yearly accounts passed f— It 
would be better to require monthly accounts, and according to a printed form. 

■j j! 3 ' 3? at would supersede the necessity for those heavy securities 5 — De- 
01 securit T> 1 Should never exceed a half-year’s rent. 

1616. There could be no objection to the individual himself being required 
to enter into any recognizance? — None whatever. 

1617. Mr. R. B. Osborne .] You are aware of Sir Edward Sugden’s order 
that no attorney or attorney’s clerk in the cause should be employed as a 

receiver. 
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receiver. From your personal knowledge are you aware that a great many attor- IF. M McCay, 
neys and clerks to attorneys do act as receivers ? — I believe that to be the case. Esq. 

1 61 S. Are you not aware that a great proportion of the receivers are gentle- 

men of your profession ? — A great number. 2 9 June 1849. 

1629. Directly interested in swelling a large bill of costs ?— It may be so. 

1 620. Is that to the interest of the estate ?— It is not. 

1621. Is it to the interest of the proprietor? — No. 

1622. Is it to the interest of agriculture ?— No. 

1623. With respect to all the estates which you have seen which have been 
placed under the Court of Chancery, are they not remarked for the badness of 
the houses and cabins, and the inferior state of the agriculture ?— It is generally 
the case. 

1624. And, generally speaking, the lawless nature of the population? — 

Generally. 

1625. Do you coincide with Sir Edward Sugden’s opinion, that as long as 
this system continues, it is impossible that Ireland can thrive ?— It js impos- 
sible that the country can prosper under it. 

1 626. Mr. Vesey.~] You say that 7 h per cent, upon the rental would be about 
the cost of management under your plan ; do you include in the 7 i per cent, 
the remuneration given to the commissioners, the district inspectors, and the 
local agents ? — I include everything, except possibly the expense of stamped, 
receipts and incidental management, and matters that you cannot control ; but 
it should include everything that is now paid by the receiver’s poundage and 
the receiver’s costs : there should be no other charge to the estate. 

1C27. With regard to the commissioners ; would you pay the commissioners 
by a fixed salary or by a per-centage ? — By a fixed salary. 

1628. Have you made any estimate what amount of salary you would give 
to those commissioners?— I estimate that a Board of three should be paid 
altogether about 5,000 /. or 6,000 /. a year. 

1 629. Would you pay the district inspectors by fixed salaries, or by a per- 
centage ? — By fixed salaries. 

1630. How much? — I should say from 500 Z. to 700/. a year each. 

1631. Then 20 of those would be about 14,000/. a year? — Yes. 

1632. How would you pay the local agents?— By fixed salaries. 

1 633. About what would you estimate them at ? — I would take them, one with 
another, at something about 100 /. a year ; that would be about 30,000 Z. a year. 

1634. You have stated, that at the rate of 15 per cent, upon the rental, the 
whole cost of the management of the property under the Court of Chancery, 
amounts to about 200,000 Z. a year ? — I should say so. 

163,5. Therefore, at 7 h per cent., that would be about 100,000/. a year? — 

Yes. 

1636. You would give to the commissioners 6,000/. a year, to the 20 district 
inspectors 14,000/. a year, and to the local agents 30,000/. a year; making 
about 50,000 /. a year ? — Yes. 

1637. You are aware that a Bill has lately passed for facilitating the sales of 
encumbered estates in Ireland ? — I am. 

1638. Supposing the expectations are answered as to a large number of 
encumbered estates getting out of the Court of Chancery under that Bill, do 
you suppose that there would be a sufficient number of estates remaining after 
that in the Court of Chancery to give even 50,000 Z. a year as the remunera- 
tion of that Board and its various officers ? — I should consider, that if my esti- 
mate is right as to the amount of rental of the property under the court at 
present being two millions, there would be, according to the value of property 
some years ago, 40 millions worth. I think it is most utopian to expect that 
40 millions would be expended in Ireland in purchasing estates, but I consider 
that 7 h per cent, would be sufficient to pay the expense of management, if the 
amount of rental were reduced one,-half ; 7 * per cent, upon one million would 
be 75,000 Z. a year. Besides, it must be considered that a very large propor- 
tion of the estates now under the Court of Chancery are not intended to be 
sold. 

, 1 639. SirP. Nugent.] You have described the class of persons who you con- 
sider would be proper for those various situations ; would you not consider it * 

0, &3- s 4 an 
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an important element in the question if they had proved themselves compe- 
tent by the successful management of their own property ? — Certainly it would 
be a most excellent recommendation as to their knowledge : they should know 
also something of the law of landlord and tenant. 

1 640. Colonel Dunne.'] Have you seen tlie Bill before Parliament respecting 
judgments, doing away with Sir Michael O’Loghlen’s and Mr. Pigot’s Act ? — 
I have. 

1641. It is proposed by that to return to the old system of clegit ? — Yes. 

1 642. Can you make a comparison of the expense, under elegits and under 
receivers ? — I do not know enough of the practice of the elegit system to make 
that comparison, but I know that in the opinion of others competent to form 
an opinion on the subject, it is considered to be more expensive than the system 
of receivers. 

1643. Would it not be necessary in returning to the elegit system to have 
some modification of it, in order to confer any benefit upon those estates ? — 
I should say so. The Bill proposes to return to the system of elegit, only with 
this difference, that under the old system the creditor got possession of a 
moiety of all the estates. This Bill proposes to give him the whole ; which would 
double the evil. 

1644. Sir J. Graham.] Under the old system of elegit no receiver was ap- 
pointed? — The creditor got into possession. It is considered a more objec- 
tionable system ; you do not call them receivers, but you put another class of 
persons into possession of the estate. 

1645. Will you describe what would occur, supposing the Bill now before 
Parliament became law, and the judgment creditor were thrown back upon the 
remedy of elegit ?— The judgment creditor would get possession of the property, 
and it is possible that after he had got possession of it some prior creditor 
would come in and displace him ; and instances have occurred of half-a-dozen 
judgment creditors, the one proceeding against the other, rendering it impossible 
for the tenant to know to whom to pay his rent ; and all those proceedings 
would accumulate costs, which must eventually be paid out of the estate. And 
besides this, the tenant’s interest in his lease maybe endangered, for if the judg- 
ment on which the creditor is proceeding bears date prior to the lease, the 
tenant may be turned out of possession by the elegit creditor. 

1646. The claims of the different creditors, according, to their priority, would 
have to be sued for in the Common-law Courts ? — Yes. 

1647. And the estate would have to pay all the costs of those various 
actions?— If it was able to pay the principal sums, it should also pay the costs. 

1648. While it had a shilling to spare, every portion of the receipts would be 
applied to defray the costs of that litigation ? — Yes. 

1649. Which to the legal profession would be the most eligible course, 
going back to the elegit, or leaving matters as they are : which would give to 
the legal profession the largest share of the rental of Ireland ? — I should say 
going back to the old system of elegits. 

1650. Then if the interests of the legal profession were consulted, Ireland 
would come under elegit again ?— I do not think it is the interest of the le°-al 
profession that the country should be ruined, or that an improper system 
should be pursued for the purpose of making costs. 

1651. But the immediate legal expenses would be increased by returning to 
the elegit ? — I believe they would. 

1652. Mr. R. B. Osbortie.] Are there not a certain class of men called 
Hedge Attorneys in Ireland, who do not take those large views, but only look 
to their bills of costs ? — It may be that there are. 

1653. Is not Ireland particularly cursed with what are called Hedge At- 
torneys ? — There is a great deal of litigation in Ireland, and it is believed to be 
encouraged by persons who live by it. 

1 654. Colonel Dunne.] In removing the evil of receivers, would you not 
introduce one quite as great if not greater, in returning to the old system of 
elegit ? — Certainly ; it is a choice of evils. 

1655. Is not the form of elegit, by the old law, that a writ is issued to the 

sheriff, 
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sheriff, who puts the creditor in possesion of a portion of the estate sufficient to 
pay his debt; whereas the new law proposes to give him not only a portion 
sufficient to pay his debt, but the whole ? — So I understand. 

1656. Would that Bill be any improvement upon the law of receiver, be- 
cause when an elegit is issued the sheriff must putin the receiver himself: 
does it do anything more than mate a difference in the appointment ?— I con- 
ceive that it does no more ; and I believe that Sir Michael O’Loghlen’s Act was 
brought in by that gentleman to remedy the system of elegits. 

1657. Sir P. Nugent.'] Was not that Act of Sir Michael O’Loghlen's looked 
upon at the time by all parties as a great boon f — It was. 

165S. And when its working was not quite perfect, Mr. Pigot made an 
amendment upon that which was also considered a great boon ? — Yes. 

1659. But since that the working of it with regard to receivers of property 
has been found not to be satisfactory ? — It has been found most mischievous, 
from the facility which it gives to get receivers for small debts. 

1 660. And now it is a question with reference to those two laws, which is 
the worst ? — Yes. 

1661. Colonel Dunne.] But you think there must be some other 'element 
introduced into this Bill in order to render it a benefit to Ireland ? — I believe it 
will not render any benefit as it is. 

166s. SirX Graham .] Have you looked carefully at the Government Bill 
respecting judgments?— I have read it, and I have taken the opinion of legal 
men who have looked into it. 

1 663. Do you feel certain that if it passed as it now stands, and the remedy 
of elegit were reverted to, the whole of the land, and not the moiety, would be 
liable ? — That is my impression. 

1664. Chairman. j Mr. Pigot’s Act did not take away the remedy by elegit ? 

1665. The party formerly could get a moiety of the lands ; under Mr. Pigot’s 
Act he might have the whole ? — Yes. 

1 666. Then the present Act merely takes away the remedy by receiver, and 
retains the remedy by elegit ? — Yes. 

1667. Mr. Hamilton.] Are you of opinion that many of the hardships and 
some of the prsedial disturbances in Ireland are attributable to the misconduct 
of the bailiffs ? — A great deal of it. 

1668. Who appoints the bailiff in the case of the appointment of a receiver 
over an estate ?— The receivers generally, but in any cases that I have known 
they have generally found the bailiffs on the estate. 

1669. What control has the receiver over the bailiff? — He can dismiss him. 

1670. He has the same control that the agent has ? — Yes. 

1671. Chairman.] Do you know anything of the feeling of any portion of 
the profession in Ireland with reference to the Government measure altering 
the law ? — I did not see the Bill till I came here, but I believe that their feel- 
ing is against it. 

1672. Do you know their objection to it? — I do not know further than I 
have stated, its returning to a system which was found to work most objec- 
tionably, the old elegit system. 

1673. Do you think that any of the profession are favourable to continuing 
the system of receivers on small judgments?— I think they would be favourable 
to limiting the power of applying for a receiver. 
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Appendix, No. 1. 



( Confidential .) 

OBSERVATIONS as to the Management of Estates by Receivebs under the Appendix No. 

Court of Chancery. !_ 

The main cause of the present mismanagement arises from the restricted power of the 
Court; the necessity of frequent applications to the Court and the Masters; and the con- 
fined authority of Receivers os to independent action, contrary to what ordinary private 
agents enjoy; and it must be borne in mind that in general, on the appointment of a 
Receiver, an embarrassed owner is dispossessed ; that such owner ordinarily has at least 
three months previous intimation of the intention so to oust him; that he uses this interval 
to squeeze alt the rent he can from the tenants, or obtain their securities for the rents 
which he negotiates, giving receipts in full ; and thus the estate is delivered to the Ke- 
cetver with an apparent trifling arrear, when in fact the tenants, by means of the screw 
to which they have been subjected, are impoverished and unabie to meet their future 
accruing rents. iuluic 

The Court of Chancery at present has an independent authority in causes (or in the 
matters of creditors) to abate rents, to relinquish arrears, to accept compositions for 
arrears, to make leases to endure beyond the existence of the rent, or to make improve- 
ments. In the management of estates of minors and lunatics it possesses a wider rano-e 
ot action. ^ 

, In , * , case , t,ius surrounded with difficulties, it is suggested that the powers of the Court 
should be enlarged, by permitting it, in the exercise of a sound discretion,— 

To let lands, ko. by lease, for any term of lives or years, not exceeding three lives or 
31 years, to be binding on the parties lo the suit or matter, without their consent at a 
fair reni, without fine, and with such covenants as the Court or a Master may think fit; 

To abolish the practice of requiring security for payment of rent by recognizance and 
sureties as unreasonable, especially in reference to a lease of that duration ihe effect 
being also to depreciate the value of property ; as the tenant, when bidding, estimates this 
inconvenience, as well as the expense of entering inlo and having afterwards vacated his 
recognizance. 

And in lieu thereof, — 

To empower the Court, in case one half-year's rent, or more, shall be in arrear for three 
months after it falls due, if it shall think fit, to make a summary order, unless cause shown 
to the contrary, to determine the lease or tenancy of any tenant holding under a Receiver 
or the Court, and put the tenant out of possession : 

To euable the Court in its discretion, and without the assent or consent of anv of the 
parties, to make abatements of rents to tenants, to relinquish arrears, to accept of compo- 
sitions in lieu of arrears of rents, and to authorize sums to be expended in makino- proper 
permanent improvements and repairs ; and if necessary, to charge the estate with a sum or 
sums of money, not exceeding a certain proportion of the value thereof, to be raised for 
the purpose of such improvements or repairs. 

To enable Receivers, without the expense and delay of submittine statements of facts 
to the Master, or obtaining his report or order, to distrain for nonpayment of rent at any 
time after it shall be due (subject, of course, to the control of the Court, in case such 
power should be unreasonably exercised or abused). 

At present a Receiver cannot, of his own authority, distrain for nonpayment of rent 
until rent shall have been five months due ; and tenants frequently lake advantage of this 
circumstance to carry away their crops and funds. to 
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Appendix, No. j. When you see a property, houses or lands, neglected, desolate, and in ruins, if you are 

told that that property is in the hands of the Court of Chancery, no further inquiry for the 

cause of such results is deemed necessary. 

I have no time to write, nor you to read, an essay on this subject; I must be very brie 

The first evil of the system that occurs to me is connected with the appointment of the 
receiver: no doubt the Master has a discretion ; still, in practice, the plaintiff's nominee 
(unless a substantial objection be shown to him) is appointed. 

Now the plaintiff’s receiver is selected, not because lie is the person best fitted for the 
office, but because be can provide sureties; the plaintiff wishes to serve him, or he is 
willing to enter into some underhand agreement with the plaintiff’s solicitor; which 
agreements the general rule in Chancery, No. 143, has not had the effect of suppressing. 
A clever solicitor and a facile receiver can easily manage that the produce of the estate 
shall be expended in the costs of its management. 

The next evil is the difficulty the receiver finds upon entering on his office. The estate 
comes into his hands usually in a bad condition, and the inheritor and the tenantry combine 
to embarrass his proceedings ; before he can get a rental, often a deal of time and money are 
spent; the estate, of course, ultimately pays for all. The court will indemnify its officer ; 
and if the receiver be a person deficient in experience, decision, energy, and in local 
acquaintance with the tenantry, their habits and character, the loss and injury to the estate 
is deplorable. 

The next evil which suggests itself is that of permitting the receiver to retain the rents 
so long ; to receivers the use of the rents is often the best part of the office, and the parties 
interested in the estate are very seriously damaged by the rule which enables a receiver to 
pocket the rents until lie is bound by the rules of the court to account. 

The limited powers claimed by the courts in managing the estate may next be mentioned. 
The courts take from the inheritor all control over the estate, and yet (except to a certain 
extent in the case of infants) disclaims any power to accept surrenders from the tenants 
to remit arrears of rent, to prevent subletting to paupers, conacreing, overcropping, or 
otherwise exhausting the land ; and, without the consent of the parties, the courts almost 
universally decline to expend any part of the produce of the estate in draining or other 
permanent improvements. 

The detail of evils might be extended and enlarged upon, but I have only time now to 
add that the remedy for all those evils appears to me to be, — 

1. To appoint a Receiver Master, to whom all the receivers of the court shall be 
accountable, and who can command all the powers of the court and of the owners of the 
property; 

2. To appoint district receivers, responsible to the Receiver Master, watched by him 

but independent of the parties in the cause : each residing on the sphere of his labour will 
have little difficulty in attaining a thorough acquaintance with the property committed to 
him, by personal intercourse with the tenantry ; he will soon know the character the 
habits, the circumstances of each tenant ; of the honest and industrious tenant he will be 
the best friend, and he will know how to deal with the dishonest and refractory • he will 
be armed with extensive power, but liable at any moment to be dismissed for the abuse of 
it ; the rents he should be bound to bring according as he collects them, and it should be* 
his interest, as well as his duty, to suggest whatever would be calculated to improve the 
condition of the estates committed to his charge. r 



I have made diligent search for my draft of the statement relative to the management 
of property by receivers under the Court of Chancery, which I submitted to Sir Edward 
Sugden and the present Chief Justice in 1842, when" I drew up the present general orders 
of the court; and I cannot find it; but the purport of it was as follows: I represented that 
the annual rental of propel ty in the hands of the court had increased within the last 50 years, 
from about 200,000 1 to 1,000,000 Z., including minor and lunatic estates ; and that the same 
machinery for managing that enormous amount of property, formerly very defective, only 
now existed: that the evil was twofold; first as regarded the receivers themselves, and 
secondly as regarded the powers of the Court and the Masters to deal with property under 
their care. As to the receivers, I proposed (and I believe I was the first person that ever 
made the suggestion) that there should be district receivers, who should keep a public office 
in some central situation, where any person interested should have access to the books, and 
be able to asceriain the state of the account of any property ; and secondly, with respe'ct to 
the Court, I suggested that the Court should have the same power of dealing with an 
estate placed under its care, as the inheritor himself would have had, had he not become 
embarrassed; with certain restrictions, as to granting leases, demesne lands. 8cc. No 
person could have sat so many years in the Rolls Court as I have done, without "being 
satisfied that the greatest injustice is frequently done to tenants, so soon as the property 

comes 
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comes under the management of the Court ; and they, in return, frequently combine to avoid 
«he payment of any rent. In many cases the rent had been previously paid bv labour, or 
partly so, and therefore fixed at a very high rate ; so soon as the owner is dispossessed ’the 
labour ceases, and the rent is endeavoured to be enforced in money. Sir M. 0’Lo<-hlen 
was so satisfied of the injustice that he framed an order, whereby in many cases he 
directed an abated rent to be named by the receiver until further order, without pre- 
judice to the inheritor insisting on his right to recover the full amount at a future period 
We know very well that in 19 cases out of 20 the inheritor never would have the oppor- 
tunity of doing so ; the order was no doubt an evasion, but it was one to meet the 
justice of the case. 1 also suggested that the management of the property should be 
taken entirely out of the Masters’ offices ; they have enough to do without it; and I doubt 
very much whether properties are not more mismanaged in the Masters’ offices than by the 
receivers of (be court. I would appoints Receiver’s office, which would control the district 
receivers; l would oblige the district receivers to furnish a weekly statement of their 
balances as to each estate, and also remit the general balance; the district receivers should 
account to the head of this office, half vearly; and the books should be open at all times 
lor the information of all parties interested. The head of this office should hare full powers 
lor the management of estates, under the control of the Court ; I would call him the Receiver 
Master; lie should be a barrister of equal standing of the present Masters, and havino- a 
knowledge of the management of property. The books of the Accountant-general’s office 
would form a precedent for those to be kept in the Receiver’s office. I would also vest a 
power in the Court of holding local inquiries, either through the means of the Receiver 
Master or otherwise, into the management and state of properties, with a view to a fair 
and equitable arrangement of the estate. It is notorious that property under the Court on 
an average does not yield more than two-thirds, frequently one-half, of what it paid 
when in the owner’s hands; and 1 feel satisfied if the Court had the power and the machinery 
to manage the estates on a just and equitable principle, the result would be very different. 
In order to create a fund for the payment of this office, I would put a tax ofone per cent, on 
all estates ; supposing the gross amount collected was 700,000 this would produce 7 , 000 /. 
a year. I would have no fees, and I feel satisfied that all estates now pay upwards of 10 1 . 
per cent, in fees and unnecessary costs ; the 5 /. per cent, usually charged for collection 
would pay the district receivers, and perhaps would leave a surplus. 

There are cases, particularly as regards minors’ and lunatics’ property, where it would not 
be advisable to remove the management of the estate from the agent of the family 
I would therefore, vest a power in the Court to continue the management by the agent of 
the family, in such cases as it deemed fit. ® 
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RETURN of the Number of Obders made in Court, and Side-Bar Rules entered in the 
Office, during the Years 1840, 1841, 1842, 1843, 1844, 1845, 1846, 1847, and 1848. 



1 8 4 0: 


Court Orders. 


Side-Bar Rules. 


Orders on Petitions 
Vacation in Year. 








Hilary - - - 


438 






Easter ------ 


240 






Trinity - - - 


509 






Michaelmas 


367 


610 




Total - - - - I 


1,554 


2,862 


65 










Hilary ------ 


389 


563 




Easter ------ 








Trinity ------ 


437 






Michaelmas - 


326 


388 




Total - - - - 


1,364 


2,168 


87 



T 3 - . . > (continued) 
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1 842: 


Court Orders. 


Side-Bar Rules. 


in 

Vacation in Year. 






1 


Hilary ------ 


309 






Easter ------ 


226 






Trinity 


396 






Michaelmas ----- 


353 


441 




Total - - - - 


1,284 


2,034 


94 










Hilary ------ 


302 


461 




Easter ------ 


277 






Trinity ------ 


410 






Michaelmas ----- 


307 


416 




Total - - - - 


1,296 


1,727 


85 










Hilary ------ 


2G6 






Easter - - - - 


172 






Trinity ------ 


394 






Michaelmas ----- 


245 


251 




Total - - - - 


1,077 


1,223 


- 










Hilarv ------ 


237 






Easter ------ 


192 






Trinity ------ 


352 






Michaelmas ----- 


248 


258 




Total - - - - 


1,029 


1,022 


- 










Hilary ------ 


244 






Easter ------ 


212 






Trinity ------ 


316 






Michaelmas ----- 


271 


215 




Total - - - - 


1,043 


1,118 


- 










Hilary ------ 


263 






Easter 


150 






Trinity ------ 


400 






Michaelmas ----- 


250 


205 




Total - - - - 


1,063 


974 


- 










Hilary ------ 


245 






Easter ------ 


197 






Trinity ------ 


332 






Michaelmas - 


234 


219 




Total ----- 


1,008 


920 


- 



(signed) Gerald Tench, Registrar. 



T , , . Court of Exchequer, 26 June 1849. 

were eneLedTnennhv h°°^ “ my ,°^ Ce , ^ the year 1848 > and »* appears that the Court 
were engaged m equity business exclusively for 92 days in that year. 



Right Hon. the Lord Chief Baron, 
<£c. &c. &c. 



I am, &c. 

(signed) Gerald Tench. 



Printed image digitised by the University of Southampton Library Digitisation Unit 




ON RECEIVERS, COURTS OF CHANCERY, &c. (IRELAND). 



A RETURN of the Number of Cases in which Decrees and Ordebs were made in the Append!*, No. a. 

ROLLS Court ( Ireland ), from the 1 st day of Michaelmas Term 1847, up to and including 

ihe 22d day of June (Trinity Term) 1849, distinguishing the number of Decrees, Motions 
ot bourse, Special Motions, and Petition Motions in each Term respectively. 



Michaelmas Term 1847 : 
Number of decrees - 
Motions of course - 
Special motions - 
Petition motions - 



Total - U / Ctees 

\of Motions 



Hilary Term 1848 : 
Number of decrees - 
Motions of course - 
Special motions 
Petition motions - 



Easter Term 1848 : 
Number of decrees - 
Motions of course - 
Special motions 
Petition motions - 



{ of Decrees 
of Motions 



f of Decrees 
lof Motions 



Trinity Term 1848 : 
Number of decrees - 
Motions of course - 
Special motions 
Petition motions - 



{ of Decrees 
of Motions 



Michaelmas Term 1848 : 
Number of decrees - 
Motions of course - 
Special motions - 
Petition motions - 



Total - - H?, ec ' ees 
\of Motions 



Hilary Term 1849 : 
Number of decrees - 
Motions of course - 
Special motions 
Petition motions - 



f of Decrees 
\of Motions 
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Easter Term 1849 : 




Decrees.- 


Motions. 


Number of decrees - 
M otions of course - 
Special motions 
Petition motions - 


- - : : : 


25 


186 

452 

165 


Total - 


_ r of Decrees 
" \of Motions 


25 


803 


Trinity Term 1849, up to and including 22 June : j 






Number of decrees - 
Motions of course * 
Special motions 
Petitions - 


_____ 


26 


192 

347 

160 


Total - 


f of Decrees 
\of Motions 


26 


699 



RECAPITULATION. 



1847 : 

Michaelmas Term 
1848: 

Hilary Term - 
Easter Term - 
Trinity Term - 



Total from Michaelmas 1847 to Trinity 
1848, both inclusive - 



1848 : 

Michaelmas Term - 



1849 : 

Hilary Term 
Easter Term 

Trinity Term, up to and including 22 June 



Total from Michaelmas 1848 to Trinity! 
1849 (22 June), both inclusive - -J 



Total from Michaelmas 1847 to Trinity 1848, both 
inclusive - 

Total from Michaelmas 1848 to June 1849 (22 June) 
both inclusive - - _ _ _ 

Total for the 8 Terms, or 2 Years - - - 



Decrees. 

47 



88 

41 



171 

188 



Orders. 

1,167 



1,116 

661 

1,222 



1,103 



1,385 

803 



3,990 



4,165 

3,990 



8,155 



ig§ iiipasssasa 
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No. 3.— PRIVATE AGENCY. 

ABSTRACT of the Accounts of Four Estates Managed by Private Agency. 



PROPRIETOR. 


Number of 
Tenants. 


Rental 

for Two Years. 


Received 
for Two Years. 


Amount Expended 
Improvements. 


Amount Expended 
on Drainage 
under 

Government Loan. 


Resident ... 

Resident - 

Absentee 

Charitable Trust Estate - 
Average for One Year - 


672 

212 

287 

176 


£. 5. d. 

2 3 5 705 l l£ 
11,262 19 9 
12,306 19 6 
7,047 2 4^ 


£. s. (1. 

23,940 17 6 

”,257 13 8 } 
11,745 8 7 
6,810 13 10 


£■ s. d. 
3,437 17 10 £ 
1,475 12 3 | 
465 13 - ; 

744 17 8 


£. S. d. 

1,419 19 9 
607 - 2 £ 
9 2 9 9 2 h 


1.347 1 


54,322 2 9 


S3, 754 13 7 1 


6,124 - 10 


2,956 9 2 


27,161 1 4J 


20,877 6 !)S 


3,062 - 5 


1,478 4 7 
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COPY of Bill drawn in 1847 by the Master of the Rolls in Ireland. 



a„dTy oftVetnlirf't “ “?”<>• S rea ' «P— and delay 

cumbered estates, mpnte P “ 0 ”L1! !? h T • f , of P artles to «»ch suits and the frequent abate- 

SJ3SSS, “ “■ *» ■* 

ssaisr h ia t s 

irri 

may require defend- circumstances of the cSwiU admit and ^ tL^ f 1 ' as near thereto as the 

ant to file an answer if he shall mth- nk fit L Z u r ’ , thereu P on shall be lawful for the defendant 

without oath in the , S • ’ V? f' 6 SUch formal answer without oath ; and if the 

form Schedule (A) ; su ?. h smt as aforesaid shall require a full answer from the defendant «„?. j- “ m a ^Y 
and if defendant so ordinary course of the Court, the costs occasioned hi ib! 1 accordln g to the 

advised, he may in defendant so to answer, and the costs of all by 1 plaintiff having required the 

such case file such by the plaintiff unless the Court Si /a? Proceedings consequent thereon shall be paid 

=fc 

s£3Sh -*Jy? ^e’iSttVhbS to his a T er ia 

Ksassw M^rf b tL m a o t" m : 

the mute, to hove or If he shkll Lre put' i “an answer T 1 sha 1 have P ut » formal answer, 

accounts taken, and <y. • r . . “*i answer according to the ordinary course of tlm /■'/.„„* 7 

Court may direct sufficient admissions for the purpose, or if an affidavit o, affidal't! i C0 ?" 

such accounts as it w ^ lc ^ the Court shall consider sufficient it shall and imv Ko i fir *T its ~ la * made 
“»f ,<!«»» Plointilf such order as the Court could make f the cause Iw Z? } T f “‘ fcr tbe Court *° ™>» 
entitled to. order such accounts to be laken « V L„ T" S“ be “ d ° w “ to be hearf . to 

srS-S 
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If any person en- 
titled to an incum- 
brance sliall neglect 
or decline to file n 
charge, Court may 
direct him to served 
with a notice, and 
if he continues to 
neglect or decline 
to file a charge 
Court may order 
lands to be sold di»- 
oharged of liis in 
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4. And be it enacted, that in case there shall be any nerson j,„ii „ 
be entitled to any incumbrance affecting the lands intendeif to be so°d t suT'” ° 

person, after service of such order and notice as directed by the Court shall stiH nerfec?^ 

^MMl 

time specified m the notice within which such incumbrancer is at liberty to cCe in 
which may be due thereon, and of the sum for which same was redeemable or 



Where annuity re- 
deemable the lands 
may be sold dis- 
charged of annuity 
if annuitant does 
not come in and 
prove for the 
amount of the sum 
payable for the re- 
demption of such 
annuity. 



tion of the Court, it would be attended with greaTdelay S’emaSe’ to°W s£ch JUnSdiC ’ wKas” 5 ' P?rS ° n 

wTtho d ut W h h - SUCh T tice ’ and ' vhe ‘ e the Co “ rt “S' be enabled to proceed wSh P saf“y 
without having such person served as aforesaid: Beit therefore enacted that if it aboil hlm m out of the ju- 
appear to the satisfaction of the Court that the rights of any snch nerson who I * l nsdiefion, ‘he Court 

an incumbrance vested in him may be felly protecSd by 2L'3S i iP* 



an incumbmnce ves^d ia* him may^fiiUy prolected^y haTmn‘ ,1 a^ ^ ’*VW “f S3E 

upon motion that the lands shall be sold, discharged of any incumbrance vested in cum “rance without 
such person, without having him served with such notice as aforesaid ed n llim served 

with a notice, in 

“If his inlsrert by baying the .mount hi, . 

And , be 14 eMdt a<i, ‘hat where any incumbrance, is secured by a trust term, of which wi 
not less than 60 years shall be unexpired at the time the lands shall be directed to he sold Zl'Z‘ “ 
i s ban be lawful, for the Court, if if shall so think fit, to order and dlrert that fte inheri- 
wffwebl 9 f” ‘"h?? 4 , 1 ™ 6 ’ out °f "hich the said term was carved, or any renewed or which 60 years .re 
renewable interest which is or may be subject at law or in equity to said term may be sold u .” I I , '' ed «' ‘he 
for payment of such incumbrance. ‘ 3 ma J De s01 d time of the order 

for the sale, tbe 

8 a j , . f , fbe inheritance to be sold to pay the incumbrancer, 

directing^ the ^ »#***» - 

SsLiiffs s?=ssr^aEr 

, i ,, .T“? I^ourt without any order for that purpose, and with costs unless four months after 
the Court shai! within the said period have made an offering 3? £? i,"&! SS” 

with costs, unless 
the Court shall have 

o a„j n r xi , , enlarged the time, 

come into the Master’s offiK^der'the order to acconn/Tn mcb'cauM^T *1° S t a }} incumbrancer 

XmlnSo^r^ MS Via ‘be saimfeVof'th’e Mas“re 

demand r 1 °F der ° f reference shall be depending, to file a discharge disputing the plaintiff’s the sanction of tbe 
demand, relying thereby upon the Statute of Limitations, or any other defefee wL nb Sfnb M “‘«h 0 »* liberty 
incumbrancer might have relied on if he had been made a defemW in 2 ■> , 40 '“"P? 0 plaintiff', 

tofte ordinary curse of the Court; provided ».■* 

- ® 2 shall 
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thing is due to the shall decide that there is nothing due to the plaintiff in such cause, the proceedings therein 
plaintiff proceed- shall not thereby be discontinued, but it shall be lawful for the Master or the* Court to 
cof tinued°but Mas- glve tbe conduct thereof to any other incumbrancer who shall have established his demand 
ter may give con- and be willing to undertake the same ; but in case no incumbrancer shall undertake the 
duct of them to any conduct of such cause, then the Master shall report that in his opinion there is nothing due 
otherincumhrancer. to the plaintiffs for the reasons to be mentioned in such report, and that no incumbrancer is 
wiU°imdertake th” wil J, ng to acce P t the carria g e of such suit > to which report the plaintiff shall be at liberty 
conduct of the cause {° file exceptions m the usual form; and in case the plaintiff submits to such report, or 
the cause to be dis- having excepted thereto in case the Court shall decide against the plaintiff, then such suit 
missed with costs, shall be dismissed, with costs to such of the parties as the Court shall direct. 

short* for ms^rbfil s And be . lt enacted > that * slia11 be lawful for the Lord Chancellor, by and with the 

adapted to such advice and assistance of the Master of the Rolls, to cause to be prepared short forms of 
suits, and may make pdls adapted to such suits, and to make such general orders as may be necessary for carry- 
general orders for ing the provisions of this Act into effectual operation, and if necessary for more fullv 
definin § an y of tlie terms in th e interpretation clause of this Act, and more especially the 
SdSSftS C™’ ' TO ; ds “owner of the^ands” and ‘‘Wietors of land:” proVided alwaysf that 
define who intended orc “is, it any, shall be laid before both Houses of Parliament within two months after same 
by owner of estate, shall have been made, if Parliament be then sitting, and if Parliament be not then sitting 
within two months after the commencement of the next session of Parliament ; and such 
orders shall be of no force if disallowed by either House of Parliament. 

shaUfile Sanswer • ih And beit fu , rtber eaacted > that if the defendant shall file such formal answer as here- 
with™ the time d “before mentioned or if required by the plaintiff’s bill so to do shall file a full answer 
lowed by the orders W1 thin the period allowed by any general order of the Court for that purpose, and it shall 
of the Court, and if appear to the satisfaction of the Court that the defendant is likely to be enabled to pay the 
Sit P' amt,£ ^ d8mand and within a reasonable period, it shall be lawful for such Ciurt oa 

S be able to St tbe applrcation of the defendant at any tune previous to an order being made in such suit 
the plaintiff’s de- referring it to the Master to take such accounts, to order further proceedings to be staid 
mand in a reason- therein for such time as the Court under the circumstances shall deem right and shall if 
able period, the necessary, refer it to one of the Masters to ascertain the sum due to the plaintiff for m-in- 
suit before tuTorder cl P al . and mterest > and *>** tbe i and shall also be lawful for sucli Court to o?der, 
being made to have and lf necessary to compel the plaintiff to assign his demand to such person as the defendant 
the accounts taken, “ay require on receiving payment of the amount due thereon for principal, interest and costs 
Court may compel and tbe costs in such suit. * 

plaintiff to assign his demand on receiving payment. 

Court may oriei 12. And be it enacted, that it shall be lawful for the Court to order and direct anv Demon 
“L r p™y to £h“ n0t bemg ‘ 1 ®? *° suob rait * *° i"‘° Court, for the purposes of such cause o?for the 

suit to bring in purposes of such account, any deeds, papers or documents in his power or possession, subject 
deeds, ormayap- t0 . hls hen, if any thereon, m the like manner as if such person had been a party in such 
point a receiver suit ; aud it shall also be lawful for the Court to appoint a receiver over any part of the 
S“et“ St ?an i‘ m the P laad,n B s "“/nboiied of which any incumbrancer may be in receipt of the rents, 
of the rents, al- P * tbe sa “ e manner as if such person had been a party to tbe suit, such orders directing 
though not a party ; an y person to bring in deeds, papers, or documents, or appointing a receiver against an in- 
but such orders to 8 Jf™ cer ! n r8c8 ;P* <* r8 «» of the lands to be confitional in the first instance ; and it 

fe« 1n«,nTe " ^ 1° male , the aa “ 8 absol “ te - or discharge or vary such orders 

fir” instance. was duly served, and on hearing w^iat mayi offered on* 

Stf UZSZy ™ der ‘ b8 decre f 8 in s , U8h C ,TV° ‘ he purchaser thereof for and on behalf of £.1 party in 
party in the cause, su ch cause, or for and on behalf of any person who shall have filed a charge under the 
or of any person order of reference hereinbefore mentioned, or for and on behalf of any person who shall 

who las it led a have neglected or declined to file a charge under such order, after the cony of ,lh ord er 

order of refSen™, H^ t ed tl h <i irh ,lerliInbef0 d fi P Tiv. ed Sha " ha 7 b “ n served upM1 him - time thereby 

or in the name of “mited shall have expired, and the memorandum of such service shall have been entered as 
any person Who aforesaid ; and also for and on behalf of any person where an order shall have been made 
shall have been on motionas hereinbefore provided, that the lands should be sold, discharged of the inenm 

SJJ* c=al 6 £ll P rnd 0n i and b SUCh d 01 ' deC °" e 0fthe M“Sltte sS 

prove, and who conveyance shall and may be made on motion in such cause, and after notice being served 
shallhaveneglected suc “ manner 48 tae Court may deem sufficient on the purchaser of said lands and on 
to do so, or where the party or person in whose name it is sought to have such deed executed • provided 
an order shall have always, that it shall not be necessary to serve any notice on a person out of thp uiriadir> 

order r afo - aid V> >r 8 b f made * 

charged of the , 9 pcumbrance, and where a sum shall have been impounded to meet his demand as 
incumbrance of any hereinbefore provided. 

such person ; such order to he made on motion, and with notice as herein directed. 

Courtmoy on peti- 14 . And be it further enacted, that in case there shall be any person who shall he a 

.on” notTp^ir ”a“e S and who may nTST”" f > ands . which ma f «“> »“ «> 8 decree in such 

the cause tavihg no cau f c ’ a . 1,0 “ a y not be a party to the suit, or may not have any beneficial interest in 
beneficial interest or f ° an y incumbrance affecting said lands, it shall be lawful for the Court on a netition 
to execute the con- to be presented in said cause for that purpose, to make an order for hearing thereon and 
IoTbrilL S w I ’ er ' 5? direct that such person, whether within the jurisdiction or out of the iurifdictfon of the 
.on being find Conn, shall be personally served with a copy of such petition and orderVoHu it shd! 
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appear by affidavit to the Court that personal service should be dispensed with then to 
order that such person shall be served m such other manner as such Court shall deem 
sufficient ; and on hearing such petition, and in case such person neglects or declines to 
appear thereon, then also upon reading an affidavit of the service thereof, it shall be lawful 
lor the Court to order and direct that such person do execute a conveyance of any lands 
that may be sold under the decree in said cause to the purchaser thereof ; and if the said 
person neglects to execute the said conveyance within one month after such order shall 
have been made on such petition, it shall be lawful for the Court, without any service of 
such order on said person, to direct one of the Masters to execute said conveyance of said 
lands to the purchaser thereof in the name of such persou. ’ 

15. And whereas proprietors of land upon which incumbrances are charged cannot insti- 
tute any proceedings to have the said lands, or any portion thereof, sold for payment of the 
said incumbrances ; for remedy thereof, Be it pn acted, that it shall be lawful for the *pro- 
pnetor of lands having an incumbrance affecting the same, to present a petition to the 
.Lord Chancellor, shortly stating the nature of his estate and interest in said lands, and the 
tenure under which same are held, and whether same are in settlement, and if so the 
date of such settlement, and the estate of the petitioner thereunder, and also stating the 
person or persons entitled to the first estate of inheritance or quasi inheritance in the same 
and whether any incumbrancer is in receipt of the rents of any portion thereof, and if so’ 
under what authority; and said petition shall set out in a schedule to be annexed thereto* 
the annual value of each denomination of said lands, as also a schedule of the different 
incumbrances affecting the same, in whom vested, and the amount due for principal and 
interest on each respectively, so far as he can ascertain the same, and the petitioner shall 
in such schedule distinguish what incumbrances affect the life estate, if the estate is in 
settlement, and what incumbrances affect the inheritance or quasi inheritance ; and such 
petition may pray that an account shall be taken under the direction of the Court of all 
incumbrances affecting the said lands, and the priority and amount due on each respect- 
ively, and that said lands, or a portion thereof, may be sold under the order of the Court 
for payment of such incumbrances, and said petition may pray such further relief as to the 
Court may seem fit, and such petition and schedules shall be verified by the affidavit of the 
petitioner on such affidavit as the Court may deem sufficient ; and it shall be lawful for 
the Court, after hearing such persons as they shall direct to be served with notice thereof 
to order such accounts to be taken, and give such directions to the Master as may be 
necessary, having regard to the estaie which the petitioner may have in the lands and 
after such accounts shall have been so taken, to order a sale of the whole or any part of 
said lands for payment of such incumbrances, and to give all necessary directions for car- 
rymg such order into effect, in the same manner as the Court would be empowered to do 
in a decree in a suit instituted by an incumbrancer for the sale of the lands ; and it shall 
be lawful for the Court to direct such last-mentioned order to be enrolled in the proper 
office of the Court, and such order shall thereupon have the same force and validity as a 
decree pronounced in a suit instituted by an incumbrancer upon such lands, and the dif- 
ferent provisions hereinbefore contained in relation to a suit instituted by an incumbrancer 
for a sale of his debtors’ estate, shall, so far as the same are applicable, be applied and 
extended to any proceeding in such petition matter, where, in such petition matter, any 
incumbrance is vested in an infant or person under disability, it shall be lawful for the 
Court to direct a sale of a part of the lands discharged of such incumbrance, if it shall be 
satisfied that the unsold portion is a sufficient security for the demand . 

16. And be it enacted, that in case any of the encumbrances that may be reported due 

in such petition matter shall be vested in a minor, or any other person under any legal dis- 
ability whatsoever, it shall be lawful for the Court, on being satisfied that it will not preju- 
dice the rights of such persons, to order and direct that any portion of said lands shall be 
sold discharged of such incumbrance, and that the same shall remain an outstanding charge 
on the unsold portion thereof. 6 

17. And be it enacted, that no proceeding in the matter of any petition under this Act 
shall determine by the death of any of the parties in such matter, but the Court in which 
such petition may have been filed shall and may, on a motion for that purpose made by or 
on behalf of any person interested in such proceeding, and on its appearing that any such 
party has died, make an order continuing such proceedings for and in the name of such 
person as the Court shall direct ; and the Court may, if it shall so think fit, direct notice of 
such motion to be served upon such person as the Court may direct ; and it shall not be 
necessary in proceeding under this Act at any time during the sitting of the Court, to pre- 
sent a petition in order to obtain an order of the Court in any matter after an order shall 
have been made by such Court on the first petition presented in such matter, but all subse- 
quent applications to the Court shall be by motion, and no costs of any such petition so 
.presented after an order on such firs( petition shall be allowed. 

18. And be it enacted, that it shall not be necessary in any suit for the sale of lands or 
.in any petition by the proprietor of land under the provisions of this Act, that the plaintiff 
or petitioner should offer to redeem any mortgage vested in any person, nor shall any mort- 
gagee be at liberty to insist on being redeemed : provided always, that if the proceeds of 
the sale of the lands shall be insufficient to pay off the principal, interest, and costs due to 
.the mortgagee, it shall be lawful for the Court, if it shall so think fit, to make an order, 

• upon motion, .that such plaintiff shall be personally liable to pay the costs of such mortgagee, 
°- s 3- r 3 and 



served with a copy 
of the petition. 



Proprietors of land 
having incum- 
brances affecting ' 
the same, may prefer 
a petition for an 
account of such in- 
cumbrances, and 
the. Court on such 
petition may order 
the sale of the 
whole or any por- 
tion of such lands. 

* See the meaning 
of this expression, 
section 20. 



Proceeding on peti- 
tion'not to deter- 
mine by death. 



Not necessary to 
present more than 
one petition in any 
matter ; all subse- 
quent applications 
to the Court to he 
by motion. 

Plaintiff or peti- 
tioner under this 
Act not bound to 
redeem mortgage. 
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expression “pro- 
prietor of land." 



Interpretation of 
Act. 



Powers given to 
the Court of Chan- 
cery also given to 
the Court of Exche- 
quer. 

Act to extend to 
Ireland only. 

Act may be 
amended, &e. 
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and shall accordingly pay same within such time as the Court shall direct : and if such 
petition as aforesaid shall be presented and the Court shall direct a sale of the lands and 
the proceeds of the sale shall be insufficient to pay off the principal, interest, and costs due 
to the mortgagee, and such costs as he may be entitled to in such petition matter, it shall 
be lawful for the Court to make such order as to the payment by the petitioner of what 
shall remain due and unpaid as to the Court shall seem fit : provided always, that if the 
L.ourt shall be satisfied that the lands if sold would not produce sufficient to pav off any 
mortgagee who is by the present practice entitled to insist on being redeemed, the Court in 
such case shall not direct the lands to be sold unless on the consent of such morto-asree or 
upon his being redeemed. 0 b 

, 19- And b ? 11 f ua( ;ted that, the expression “ owner of the land ” in this Act shall mean 

any person who, by the rules and practice of courts of equity in Ireland, is a necessary party 
to a suit for the sale of lands in respect of any power of sale which may be vested in him 
° f - n y C f tate eitl ?f , at , lavv or ln equity which he may be, or claim to be en- 
titled to in said lauds : provided always, that no incumbrancer, whether by mortaaa-e or 
otherwise, or any person m whom any estate shall be vested solely as trustee for such in- 

nvSifhf’ S ? h A r 6e !? ed -° be tie owner of the land ” within the meaning of this Act, 
01 shall be made a defendant in any such suit, unless the Court shall, upon motion for that 
purpose, otherwise direct. 1 

be d ei ' acted ’ t,lat . tlle expression “proprietor of land ” shall mean any person 
hlfdhff ™ e i tate “ E oss r “ slon ’ ? ltber actual or b y recei P t ° f Ae rents and profits in lands 
held in fee simple, 01 in fee farm or m fee tail, or for an estate or interest for life or lives renew- 
able for ever or for any term of years renewable for ever, or for an estate or interest under any 
lease archblsll °P ? rb ! sh °P or . a "y collegiate or ecclesiastical body, or under any 

bishoo d ty T haVI ? E lmmed,ate °r 'Jerivative title from or under any archbishop 
f y C ° Ue f late f eMles ' altoal tody, which lease shall contain a Lie* 

Shill 1 * f e ? e 'J 1 ’ or for an estate or interest for years absolute, whereof 99 or more 
SihZIT ; a " d lesa!d e . ! T 1 re8 j on “proprietor of land” shall mean any person 
Slip to ?S J * f P ossesslon m foods SO held as aforesaid, whether such proprietor 
tin or V I , r‘ 0 sue . h . estate < te ™ ” reforest absolutely, or as ’tenant in tail o?X£ 

to Lv snlhT h j fe f ; and m T ry CaSe m " Uch any P ers011 seiaed . Possessed of, or entitled 
to any such land for any such estate or interest as aforesaid, shall be an infant feme covert 

«e„d VT ’ ? g J ar i, dl u\ 0f sudl infan1, the llusband of such feme covert or her next 

fiiend if the said land shall be settled to her sole and separate use, and the commtoee 

Omni °f a “ c '’ ld,ot Ia “ al| o, shall be deemed a proprietor of such laud for the 

g,e « rfthi 1 Lffen h ^ ‘r at shaU be deemed a proprietor for 

“f ‘ r A ‘ ™ by reason of any estate ves ted in him which shall have been 

ZT. :dby 7 ay of mortgage, or for the purpose of securing the payment of any sum of 
oney, but that the person who would be deemed a proprietor for tta purposes of this Act 

^l by S^ 

d ^redltm^^of’whate^^ nature ^^^urej 0 " conveyanc^ 'sliaU 
mean any release, surrender, assignment, or other assurance, including all actfdeeds and 

or at a time certain ; and also any annual charge which by the instrument creatine 

" C ° llegiate ' “ d * a daSS « "L 

r 22 ; A f n i be ifc furfclie ^ enacted, that the powers and authorities o-iven by this Act to tho 

dom 'ctdled Ireland 10 *^’ th “ Acl sba11 extend only t0 that P art ° f tha United King- 

01 repealed by any Aot to »® 
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A. B. Complainant ) C. D. Defendant. 

This defendant, C. D., of &c., answering, saith, he believes that the several deeds or 
instruments in writing in bill mentioned were executed by and between the parfaf and 
are to the purport and effect m bill in that behalf respectively set forth, but for greater 
certainty this defendant begs leave to refer to same when produced and proved by aldavit 
or otherwise as the Court shall consider to be sufficient. P y ’ ' 

against ‘the pS^d'for 1 '^ ‘ hat in bm motioned were obtained by and 

m Ml also Sed ■ b,w fL a “°“ ntS re . s P ectI y? ly as 111 biU 8,ated . aad ™ assigned as 
e«e.i.,i ■ -j* . for , £ reater certainty this defendant begs leave to refer to the 

produced P ° Sa ‘ d Judgments > and of the memorials of laid assignments, when 

And this defendant is willing to consent that the Court shall mate such order of 
reference on motion, directing such accounts as the Court may consider to be right • notice 
of such motion to be served on the defendant's solicitor. S ’ 



Schedule (B). 



XVI E ofS?r l^Sfordeiwof ta ^ ‘ ba ™ d ™ in the 



Appendix, No. 5. 



DRAFT of a Bill for the Appointment of permanent Officers as Receivers in the Court of Appendix No s 
Chancery and the Equity Side of the Court of Exchequer in Ireland, and for the better ApPC "ffl. No ' ^ 5 ' 
Management of Estates under the Control of the said Courts. 

ExAheroferln ¥“i P Tf ' sd !? s ‘ m tbe Court “ fChan ceiy and at ihe equity side of the Court of P res „bl. 

chequer in Ireland foi the appointment of receivers, for the management of the properties 
over which such receivers are appointed, and for compelling such receivers to account for 
the maT ““T" f by “ re , alteilded ' ,lth S reat a nd expense, and do not secure 
thee n 8 ? . ° f SU ? P™? 81,4 ' 88 111 the manner most beneficial to the parties interested 
herein, and it is expedient that permanent officers should be appointed to discharge the 

bein and the expressions Court of Chancery,” and " Court of Exchequer ” shall mean „n 
Her Majesty's High Court of Chancery in Ireland, and Her Majesty’s Court of Exchequer 
rn-fte nd ’ ”53°“!^’' a ” d ‘Im expression “Lord Chief Baron” shall mean the Lord , “" 1 ” 

Chief Baron of Her Majesty s Court of Exchequer in Ireland ; and the expression “Receiver- bord . c,llef Bar0TI 
general shall mean the Receiver-general in Chancery and Exchequer in Ireland to be • ' 

appointed m pursuance of tills Act ; and the expression “ Assistant-receiver ” shall mean an •< 
Assistant-receiver in Chancery and Exchequer in Ireland appointed in pursuance of th“ 

Act, and shall include the Deputy Receiver-general in Chancery and Exchequer in Ireland 
appointed “pursuance of this Act; and the words “Lands” shall extend to advowsons 
rectories, messuages, lands tenements, rants, and hereditaments of any tenure whether 

SdtoaSXhl’ c” d an J und "' ,d ' d share thereof; and the word « Person ” shall 
extend to a body politic, corporate, or collegiate, as well as an individual ; and every word 
importing the singular number only shall extend and be applied to several persons owthings Numb., 
as well as one person or thing ; and every word importing the masculine gSTonlv shall St 
extend and be applied to a female as well as a male: provided always, 8 that these words 
and expressmns occumng in this clanse, to which more than one meaning is to be attached 
shall not have the different meanings given to them by this clause in those cases i“ which 
there is anything in the subject or context repugnant to such construction. 

II. And he it enacted, that it shall be lawful for the Lord Chancellor „„ .1,. , 

this Act, and afterwards from time to time as occasion may reouire bv reason of 5 ° 1 “T d , c 1 5“' e . ell ' r 10 *P- 

moval, 01 oth icrwise to appoint one fit and ffsiTSBrS 

Chanceiy and Exchequer m Ireland ; and that any number of fit and proper persons as he l “ 1 . CHtf 

first three ,*,?!. be app .“” ted -^tantreSrsf aT ha. th tSZZSSj™ 

and the eighth by the Lord Chief Baron, and 

3 ' " 4 cutively 



Printed image digitised by the University of Southampton Library Digitisation Unit 




Receiver-general and 
assistant recei 



Members of Parlia- 

barristers. 
attoruevs 



i6o APPENDIX TO FIRST REPORT FROM SELECT COMMITTEE 

Appendix, No. 5. cutively in the same order and proportions for any greater number, as occasion may from 

time to time require ; which officers so to be appointed shall hold their respective offices 

durm g good behaviour, notwithstanding the demise of Her Majesty, or any of her heirs or 
remove ^RecSm-gene- s J uc . cess0T ] s : Provided always, that it shall be lawful for the Lord Chancellor, upon complaint 
ral or assistant receivers duly made, and after full inquiry into the alleged grounds thereof, by affidavit or otherwise, 
for offences inquired as he shall think fit, to remove any Receiver-general, or any of the assistant receivers, from 
llls offi ce, for any offence or misconduct in the discharge of his duties as receiver or assistant 
receiver, which such Lord Chancellor shall deem deserving of such punishment • but every 
such officer to be appointed in the place of any officer dying, or being removed or discharged 
or resigning, shall be appointed by the Lord Chancellor or by the Lord Chief Baron, accord- 
ing as the person so dying, or being removed or discharged, or resigning, had been 
appointed. ° a 

era 1 and III. And be it enacted, that any Receiver-general or assistant receiver who shall after 
lecoming ", 1S a PP 01utment fit and vote as a member of either House of the United Parliament of 
5 Of Parlia- Creat Britain and Ireland, or practise as a barrister, or attorney, or solicitor, shall upon his 
practising as so sitting and voting, or practising, become disqualified from continuing to hold said office 
so ici ors, or and that the Lord Chancellor shall, on the occurrence of any such grounds of disqualifica- 
tion coming to his knowledge, immediately thereupon issue an order to remove such Receiver- 
general or assistant receiver so becoming disqualified. 

Lord Chancellor shall IV. And be it enacted, that the Lord Chancellor shall from time to time appoint one of 
receiver tTbeTepuw the as f lst f* receivers, by the title of Deputy Receiver-general in Chancery and Exchequer 
Receiver-general, and 111 Ireland, to assist m the business of the Receiver-general’s office in Dublin, and in such 
may delegate powers of other manner as the Receiver-general shall direct, and may, by any special order delegate 
Receiver-general to him. to such Deputy Receiver-general all the functions, powers, and. duties of the Receiver- 
general, or such of them as the Lord Chancellor shall think fit, in the absence of the 
Receiver-general from Dublin, or whenever it shall appear to the Lord Chancellor necessary 
that such delegation of authority should be made ; and thereupon the said Deputy Receiver- 
general shall have full authority to act within the limits of the powers so delegated to him 
m such order of the Lord Chancellor as if he were the Receiver-general. 

to"(cSr"'o‘( ’Si Y; f« d be 'f e i ac p d ’ tbal , tbe Keceiver-general and assistant receivers shall he deemed 

eery and of Court of ,, ers 0 f the Court of Chancery and also officers of the Court of Exchequer • and 

Ijrl , e,»e , , .ndio. l e, that the Receiver-general shall from time to time observe, oerform, fulfil and keen all and 
en 0 su ouru. singular the orders, rules, instructions, and directions, not being contrary to this Act, which 
trom time to time shall be made or riven to him by the said Court of Chancery, touching 
or concerning the execution and discharge of the duties of Ms office, so far as tliose duties 
relate to any property over which he shall act as Receiver-general under the Court of 
Chancery, arid so far as they relate to the control and direction in the discharge of their 
duties of the assistant receivers, and other subordinate officers appointed in pursuance of this 
Act, and that lie shall from time to time observe, perform, fulfil, and keep all and singular 
timc 0 toH™r i eS |ln StmC ? 0I1S ' aud dlre 5 tl0ns > not bei “g contrary to this Act, which Trom 
11 r e “ !1 n e J - 0r , S,Yen a h,m Court of Exchequer, touching or con- 
cerning the execution and discharge of the duties of his office, so far as those duties relate to 
any property over which he shall act as Receiver-general under the Court of E™hequer. 

'.“■S J? ,t n i b r e that it shall and may be lawful to and for the Lord Chan- 

a of ih. Rolls, f d “ r > - ty * ni *'fh and assistance of the Master of the Rolls, and to and for the 

Jgesnnl Loid Chancellor in matters of lunacy, to make general rules for regulating the duties and 
conduct of the Receiver-general, assistant receivers, and all persons employed under them 
or appointed in pursuance of this Act, in relation to estates or property under the care and’ 
““ °f he f C , 0llrt ° f C !;“ cer y. and as to the letting thereof/and the recovery of 
rents, and the foi m of leases, and mode of security to he given by tenants, and to vary said 
rules and orders from time to time ; and the Lord Chancellor, by aud with the advice and 
“ e ° f the M »^ ster of tbe B | olls ' ma y b y a “y general order empower the Receiver- 

i" ou ° r ; diDary of * ,le 



Tlie Lord Chancellor, 
with the a 
the Master ...c 

may make general 
rules 



Like power given to 
the Court ot Exclie- 



Receiver-general a- 
assistant receivers ti 
give such security 



. . be^liall exercise o*r execute* hijfoffi 6 ’ 3 ’ Race3vel '"S en eral and assistant receiver shall, before 

cution thereof JL ££ ^ uch recSa” ce Wi * h ‘V *”?“ and e “- 
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or different security in such other manner as shall in such last-mentioned order or orders of Appendix No « 
the Lord Chancellor be required. w 1 5 * 

IX. And be it enacted, that each assistant receiver shall from time to time observe and Assistant receivers to 
obey all and singular the orders, rules, instructions, and directions which from time to time obe J ordersof Receiver, 
shall be made or given to him by the Receiver-general for the time being, touching or con- ^rdlsilunSy 8 ' 
cerning his place of residence, and the execution and discharge of the duties of his office ere. 

and which shall not be contrary to the provisions of this Act, or to any order, rule, instruc- 
tion, or direction of the Lord Chancellor and Master of the Rolls, or of the Court of Exche- 
quer, in that behalf; and that it shall be lawful for the Receiver-general at anytime to 
suspend any assistant receiver from the discharge of his duties, if such Receiver-general 
shall deem it necessary so to do ; and any assistant receiver who shall in anywise inter- Rena ''y for acting after 
meddle with the exercise and execution of his office after he shall have received an order of sus P ension - 
suspension in writing from the Receiver-general, until such order shall have been revoked 
by the Receiver-general, or set aside by the Lord Chancellor, to whom every said assistant 
receiver may appeal therefrom, shall forfeit the sum of 100 1 . for every day he shall so inter- 
meddle: provided always, that the Receiver-general shall immediately transmit a copy of 
every order of suspension to the Lord Chancellor, with a statement of the reasons for the 
issue of such order. 

X. And be it enacted, that from and after the passing of this Act, in every case in which 
either the Court of Chancery or the Lord Chancellor in matters of lunacy, or Court of Ex- 
chequer, shall exercise any of the powers which the said Courts now have or hereafter shall 
have respectively of appointing a receiver over real or personal property, such Court shall 
appoint the Receiver-general for the time being to be the receiver over such property, and it 
shall not be lawful for such Courts to exercise such powers by the appointment of any other 
person. 

XI. And be it enacted, that on the death or removal of any Receiver-general the per- 
son who shall succeed him in that office shall immediately on his appointment thereto 
become, without any further act or order, receiver over all the real and personal property 
over which such Receiver-general so dying or being removed was receiver at the time of his 
death or removal. 

XII. And be it enacted, that the Lord Chancellor shall from time to time make special Lord Chancellor and 
or general orders for the removal of any one or more of the persons who at the passing of Court of Exchequer 
this .Act shall be receivers appointed by the Court of Chancery, or by the Lord Chancellor, from time to time to 
in any cause or matter, and for the appointment of the Receiver-general as receiver in his’ oFrecelyw* 1 '"* b ° dy 
or their place and stead ; and that the Court of Exchequer shall from time to time make 

special or general orders for the removal of any one or more of the persons who at the 

passing of this Act shall be receivers appointed by the Court of Exchequer in any cause or 

matter, and for the appointment of the Receiver-general a 3 receiver in their place and stead ; 

and that in selecting the time and extent of such removals the Lord Chancellor and the 

Court of Exchequer respectively shall be guided by the state of business in the Receiver- 

general’s office: provided always, that the office of every receiver appointed before the The offices of eristine 

passing of this Act, which shall not have been determined by his death, removal, or discharge receivers to cease finally 

within three years from the passing of this Act, shall, upon the expiration of such period of in tl ! ree - v . e " rs after 

three years, cease and determine, in the same manner as if such receiver had been removed pass ‘“ s of Act * 

by an order of either of the said Courts, but without prejudice to the liability of every such 

receiver or his sureties in respect to his accounting and to all other matters connected with 

his receivership, according to the rules and practice of the respective Courts ; and the 

Receiver-general shall, without any order, immediately thereupon become receiver over all 

the property over which such last-mentioned receivers were receivers at the time of the 

determination of their respective offices, and so on the death, removal, or resignation of any 

receiver within said period of three years. 



On death or removal 
of Receiver-general, 
successor to become 
receiver without new 
order. 



Court of Chancery and 
Court of Exchequer to 
appoint Receiver-gene- 
ral receiver in every 



T And Pereas by an Act passed in the sixth year of the reign of his late Majesty R Pniv ,, nf , . 

King William the Fourth, intituled “ An Act for facilitating the Appointment of Sheriffs in 4, c. 55, s. 33. * 

Ireland, and the more effectual Audit and passing of their Accounts, and for the more speedy Orders appointing 
Return and Recovery of Fines, Fees, Forfeitures, Recognizances, Penalties, and Deodands, R «eiver-generai ; re- 
and to abolish certain Offices in the Court of Exchequer in Ireland, and to amend the Laws seTuHiy'from'hi'm^ 
relating to Grants m custodiam and Recovery of Debts in Ireland, and to amend an Act of 
the second and third Years of His present Majesty, for transferring the Powers and Duties of 
the Commissioners of Public Accounts in Ireland to the Commissioners for auditing the 
Public Accounts of Great Britain,” it was enacted, that every order for the appointment of 
a receiver in pursuance of that Act should require the receiver to enter into security by him- 
self and two sureties in such amount as should be therein specified, and such further security 
as the Court should from time to time direct, for the due performance of his duties, and that 
every such security should be given by recognizance, and such recognizance might be 
acknowledged before any Judge or Master thereof, or any Master Extraordinary, or Com- 
missioner authorized to take affidavits, or to take special bail therein, and should be enrolled 
in such Court : and whereas it will be unnecessary for the Receiver-general to give security 
in every case in which he shall be appointed receiver, in addition to the general security 
given by him on his appointment to his office : be it therefore enacted, that the said recited 
clause in the said last-mentioned Act, so far as the same shall relate to orders appointing 
the Receiver-general receiver, and to the security to be given by the Receiver-general, be 
and the same is hereby repealed. 

°- 83 - X XIY. And 
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a ass $ 

»s t stesssjt's tho^;aid b xr oked by 

sum of 50 1 . for every day lm shall so tX.S" J a PP eal , therefr01 "' forfeit the 
receiver shall immediately transmit a copy of eve™ “ Ways ! ‘bat such assistant 

general, with a s.atemeutV the reasonsTXe S thereof suspension to the Receiver- 

att^o^^ 

reSsXrs: no? E ^ 

for the Receiver-general in a, y I e i, !?e " e, ' al ! a " d that ll shal > ba lawful 

against him in his official capacity, Ed the costeeXTXhe” 1 D f Ubl 'a mstitated b y or 
perty over which he shall be receiver to emnlov tob d f '' ayed out of any pro- 

solicitor to the Receiver-general annninfprl ,! J- any , o^er solicitor or attorney than the 
the Receiver-general in 1. ‘ “ ?• Aforesaid; and that it shall not be lawful for 

any ether 5^’S^flSftfSgSS ILTecf" P "‘ °f Ma " d > « % 
solicitors to the Receiver-general Receiver-general, or one of the local 

sbaYXlte^ Receiver-general 

fcci;3a“ P tt lor<1 “° r swi by ^ iz 

a?x°eutdrthrrrh d etr P x7t: of thu Act sM - 

shenft, or in any corporate or parochial or other nnhlir „ffi rtQ C ° m P e , to serve as ra ayor or 

sKXr t7or in tbe miUtia - 

« P— Of this Act shall take 

description whatever, directly or indirectly from anJ ni«o? y or ° f any other sort or 
or to be done by him in or in any wav rektinev to on ‘w °" account of anything done 

receive under any order or permission of the T orrid n office ', exae P t such as he shall 
every such office? eo offend ° r f* Court of Exchequer, 

p)rd Chancellor or Lord Chief Baron ? to the Lord ClmnreR St ? f U , be a PP°“'tetl by the 
been appointed by the Receiver-general to th e R „ banccllor, or if the officer shall have 
office; and if any person shall give offer' or nrXS X 1 ’®™™ ’ ¥ dlsndssed frou > his 
tmty, or reward, such person shall'for every such often gl 'r e ’ f a P y , SUC 1 Pee ’ perquisite, gra- 
furffier sumas shall he egua, to ,,mes " 



by viL^f ?«<* aad er or 

thereto, make and subscribe, in the presence of so™ tuft ' ■ Vu 1 e " respective admissions 
As^tReceiver, or Master Extraordinary in (£^^SS^’£lSSS^S!i 

my knowledge, «ka^md t j!ldJi^\ b J^/j d t * ltM ! 1 r in tbe to the best of 

which I have been appointed by [the Lord Chanel of C st “ le description of office] to 
general in Chancery and Exchequer as the ’ L ° rd cb ief Baron, or Receiver- 

.. <£, Si <-/ 

person 
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?'!■“" a p tin S ™ der me or 7 Mtboritjf, in the execution or discharge of any of the 
duties of my office or employment on any account whatever, other than my salarv or 
what is or shall be allowed me by law, or by any special order of the Lord fiiuh Chan- 
cellor of Ireland, or of the Master of the Rolls, or of Her Majesty’s Court of Exche- 

imordh,l re t“"*?’ “? that j I W1 “ a11 ll V?g s reIatiu g to my said office, conduct myself 
acco d ng to the rules and regulations winch shall from time to time be in force for the 
1 emulation of such office, and the business thereof.” 

lhh„ a c'i°*“ r ,,h ? sllal i ac l ““y m “ tte reIali "g <0 the business of any such office 
wbrnrl'SeTcffoShh the Sm 5 201. deC,arati ° 11 “ ““ slla “ da r » 

receiver shall be received by the hands of some assistant receive? from time to tim?Xeeted 

ft?m a df«S V r 8 ? neral f t0 , reCeive the nI °" ,es arisin S ,ro “ ««* «fte or property or 
from a distnct 01 class of estates or properties including such estate or property. * 

XXII. And be it enacted, that all receipts for rent or other payments arising- out nf 
estates or properties over which the Receiver-general shall have been appointed receiver shall 
be issued from the Receiver-general’s office to the assistant receivers, filled up in all 

a?r 8 lmll X hp P d^d dl aUd S1 ! n f tUr f’ and marked with the seal of the Receiver-general 
made b d d a “ d S ' gUed b ^ the assistant receiver to whom the payment shall be 

XXIII. And be it enacted, that all monies, notes, and drafts received by or coming- to ah . . , 

T eiVer 0,1 ' aC T nt ° f an y estate «■ property y overwS & the &J5 

.eivei-geneial shall have been appointed receiver shall be paid by such assistant re- paid in ‘° Bank of 
ceiver, either into the hands of the Governor and Company of the Bank of Ireland at their ! r l and ’ °, r , oth „ b ? nk . 

OovJncflTcnTn? 1 “7 W b ,“ k ?' » alsa aka “ b * lodged ‘0 “d.fof Ihe 

Governor and Company of the Bank of Ireland in some other bank or branch bank to be I 1 ™" u '" Chancel. 

tTieTnf, S thEm ’ f ° r u Wh0Se . * e y sIla11 be responsible, within such time or ^ °"“'- 

bmes after the receipt of such monies, notes, and drafts as shall from time to time be fixed 

f Tv e s’ P °, f ric pt by a "y B e " eral or special orders to be made in pnr- 
suanee of this Act m that behalf; and the receipt of the Governor and Company o/the 
Bank of Ireland, or of any manager or other officer of the Bank of Ireland duly authorized 
to pve such receipt, or of any manager or other officer of any other bank or branch bank 

S be Muffle in? G r em °/ ^ C0m P“ y ° f the Ba " k IreIa “ d “gir? s^ receipt 
said • ; d dls ? ha, 'S e for the ™mes, notes, and drafts so paid o? lodged as afore- 

said , and all such monies, notes, and drafts so to be paid to or lodged to the credit of the 
£ ZTn S' Company of the Bank of Ireland shall be placed to In account to be failed 
he Moffiefof le Re? a Go,er "°, r “d Company, and to be entitled “ The Aoeonnt of 

a,ld Eschequer ia Irelmd ’” *»“** *• 

XXIV. And be it enacted, that the Governor and Company of the Bank of Ireland or n l tt i a , 

notes P o 7 Z£ ITI ‘° me Al by then : “ that behalf > sha,1 > U P™ the rece * P t of any money %i£iZ 2 £'“ f 
notes, or diafts hom any of the assistant receivers, make an entry of the money, notes or lod s ed by “nt 
dratts so received m a book to be provided by the Governor and Company of the Bank of £?7V nd - seDd il 

Sut t° k Ree al ‘ ° n eyery ,' veek day <“•** “ a P» bb o holiday at tli bS) be 
™ f, 1 1 , Receiver-general, and on every such day inspected by the Receiver- 

geneial, 01 by his clerk (such clerk being first duly authorized by him, and for whose con- 
mteV mfd H ft" alls ": eta 1 b ' e) > " h 1 f d*? 11 eompare tire same with the account of the monies, 
notes and drafts received by each assistant receiver, for the purpose of ascertaining that each 
assistant receiver constantly pays into or lodges to the credit of the Bank of Ireland all the 

Sr B an“ d at1ef:,ir h r e ,° Ugh , t S tUe , S "? P resaribad V «? ordere “ 

Sail ZtSl If n 1 such Receiver-general or Ins clerk may discover iu that behalf 
shall, unless it shall appear to such Receiver-general to have happened through mistake or 
8 ,ml " ed,ate ly reported by him to the Lord Clnmhellor; and if the default 
t fcdSfof t0 “if or lodgment of monies received from property under 

If -j I of Exchequer, such default shall be also reported to the Lord Chief Baron- and 

tire W^SSa I™ eVe ' y SUCh day “ af ° reSald be retUm£d “ tba Bank of Ireland Ey 

XXV And be it enacted, that each assistant receiver shall keep an account of all monies 1 ■ 

ae™ a o n f ‘the *'’1 aredi ‘ of ‘be Bank If Ireland, as hereinbelore d, 

S JS 0 account of the Receiver-general, specifying the person fi-orn whom each sum observing rules and 
has been teceived, and in what cause and on what account, and such other particulars as the t reg , u !f Uo “ s with regard 
Receiver-genera may from time to time require; and each assistant recei4! “ 
lid .h d 1 , e B ul “hons with respect to tile receipt and lodgment of money hereby prescribed 
and he rules and regulations ... that behalf from time to time made by the Led 6hancellor 
® < f, 0ul . t Exchequer, and by the Receiver-general, in pursuance of the powers herein 

in ffiedfe dfl ” 0t b6 f S D T r * ab 6 I 01 ' ?” y “ on , e y> 1,oles . “ r received or token by him 
m the due discharge of his duty, and which such assistant receiver shall have paid or lodged 

iLu be Inswiw / if, rC aI1<i -’ a ” d f 8 Go ''T°I aad riompany of the B?nk of Ireland 
shall be answerable for all the monies, notes, and drafts which shall be actually received by 
them from-any assistant receiver, or which shall be actually lodged to their credit in an? 

3 ’ 51 2 bank 
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Lank or branch bank appointed by them to receive such lodgments by anv assistant receiver 
on account of the Receiver-general. ' 

XXVI. And be it enacted, that tile Governor and Company of the Bank of Ireland shall 
deduct out of every sum received by them on account of the Receiver-general a fee of ] s 
lor every pound contained in such sum, and of 0 A for the part of a pound, if any, by which 
such sum shall exceed the number of pounds contained in it, as and for receiver’s fees or 
poundage and sha I place such fee to the credit of the Receiver-general, to an account to 
be entitled The Receivers Poundage Fund Account,” and shall place the remainder of 
such sum alter the deduction of such fee, to the credit of the Receiver-mineral to the 
account ot the cause or matter in which such sum shall have been received. ° 

XXVII. And be it enacted, that it shall be lawful for the Lord Chancellor from time to 
time in case the annual amount of the fees carried to the Receiver’s Poundage Fund Account 
shall at any time exceed by a considerable sum the annual sums charged or likely to become 
charged to the same account, to make an order appointing any lesser fee or fees instead of 
the said fee of 1 s. for each pound, and od. for each part of a pound, and from time to time 

he sublet”' V n y Euch , or,l , er ’ l s ° appointed by the Lord Chancellor shall 

be subject in all respects o the provisions herein contained with respect to the said fees of 
1 s. and of 6 a. for receiver s poundage. 

S, de™'edK’SS‘° aD DomId I !eoe- nd b' l"?* 1 ; ‘Jiat in every case in which the Receiver-general shall be 
appointed by Court of a PP°mted receivei by the Court ot Chancery or Court of Exchequer, in pursuance of the 
Equity for Heceirer- provis.ons of an Act passed in a Session of tlie Parliament of Ireland held 1 the i ttb 

; e 2 i y rs of th r- r his ,ate “mid “tit 

1 to evict C. 109 . ‘ e , S e bj t M M Ba ? E n° re e fr- ctua !’ ’ or of a " Act P' lssecl in the second year of 

T>p ■ r I p 1 1 Majesty Queen V ictona, intituled “ An Act to abolish Composition 

for Tithes in Ireland, and to substitute Rent-charge in lieu thereof,” the fees or fee which 
the Governor and Company of the Bank of Ireland shall for the time beinu be authorized 
undei the provisions of this Act, to cany to the Receiver’s Poundage Fund° Account shall* 
for the purposes of the said Acts of the nth and 12th years of the Sign of Kin “George the 

the Court of rr d ^ °n Q “P“r I"*?™’ b » and taken to be fees applied 

by the Court of Chancery or Court of Exchequer, as the case maybe, fertile Rkeive, 
general as such receiver so appointed by one of the said Courts ; and it shall not he neces 
say or lawful for either of the said Courts, in pursuance of the provisions of the said last 
thanlPf Acls ’* oa PP 01 " 1 “y fees or salary for the Receiver-general in addition to or other 
than the fees or fee which the Governor and Company of the Bank of Ireland shall for the 
time being be authorized to carry to the Receiver's Poundage Fund AccZT 

t0 beIeft With the Receiver-general, Li the 
Ireland, countersigned of the rents, issues, and profits or other monks "1 ™ make out 

Regstl ofS™,,r h'fl" 11 te m the Cou,t ° f Chancery, be LntersS by thl 
Registrar of that Court, and if the cause or matter shall be in the Court of Excheouer shall 
be countersigned by the Registrar of the Court of Exchequer; and every sS dmfts I f 
contain a clause making ,t void unless paid within one month. * M 

XXXI. And be it enacted, that all drafts drawn pursuant to the directions of this Act 
toe CdTb, p fuI P er d ” c !i rais in that behalf aa abab from time to rime be made by 

^pTinT.^ 

an/mo P „ies, stock, or others £*£ ZZ ."A £ 

his. 



Such drafts tn be 
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Ms credit in the books of the Governors and Company of the Bank of Ireland, to the Aonendijr No 

Accountant-general of the Court of Chancery, or to the Accountant-general of the Court of PP ’ 1 

Exchequer, as the case may be, or to the credit of the said respective Accountant-generals and 

for comparing and auditing the accounts of the said several officers, as occasion may require ■ 

provided always, that nothing herein contained shall be construed as preventin°- the Lord 

Chancellor, or the Master of the Rolls, or the Court of Exchequer, from separately makinv any 

order in any particular cause or matter for any such transfer of any money lodged therein. 

XXXIV. And be it enacted, that the officers appointed in pursuance of this Act shall s.luteoroScen. 
receive, out of the monies to the credit of the Receiver-general in the Bank of Ireland 
placed to the account entitled “ The Receiver’s Poundage Fund Account, ” by four quar- 
terly payments, such salaries as shall be from time to time appointed by the Lord Chancellor 
not exceeding the sum of pounds for the Receiver-general, pounds 

for the Deputy Receiver-general, pounds for the other assistant receivers, 

, . pounds for the solicitor to the Receiver-general, pounds for each 

of the local solicitors to the Receiver-general; and for the officers appointed by the Receiver- 
genera such fit salaries as shall be from time to time fixed by the Lord Chancellor 
■with due reference to their several stations and the duties they will have to perform • 
and every officer appointed in pursuance of this Act who shall be appointed or removed’ 
die, or resign his office at any time between two quarterly days of payment, shall be 
entitled to a proportionate part of his salary for that part of the quarter of a year 
during which he shall have held his appointment; and it shall be in the power of the 
Lord Chancellor from time to time to reduce any such salary as occasion may render it 
expedient, or to increase the same, but not to exceed the respective annual sums herein- 
before mentioned. 

XXXV. And be it enacfed, that it shall be lawful for the Lord Chancellor, by any 
order or orders to be made from time to time on a petition presented to him for that purpose 
to order, if he shall think tit, an annuity or clear yearly sum of money to be paid to 
any person executing any office under this Act, not exceeding two-thirds of the yearly 
salary which such person shall under this Act be entitled to at the time of presenting such 
petition, to be paid out of the monies to the credit of the Receiver-general in the Bank 
of Ireland, placed to the account entitled “ The Receiver’s Poundage Fund Account ” if 
and when such person shall be afflicted with permanent infirmity disabling him from the due 
•execution of office, and shall be desirous of resigning the same. 

XXXVI. And be it enacted, that it shall be lawful for the Lord Chancellor from time to 
time, by any general or special order, to direct that any expenses for travelling, for providing 
and furnishing an office for stationery, postage, and other incidental matters actually incurred 
by any officer appointed under this Act in carrying the Act into execution, shall be defrayed 
out of the monies placed in the Bank of Ireland to the credit of the Receiver-General 
placed to the account entitled “The Receiver’s Poundage Fund Account.” 

XXXVII. And be it enacted, that it shall be lawful for the Court of Chancery and Court 
■of Exchequer respectively to order that the legal expenses incurred by any officer appointed 
under this Act in the execution of any order or direction of the said Courts respectively or 
in the proper execution of his duty under this Act, and according to the orders and direc- 
tions of the Lord Chancellor and Receiver-general made in pursuance of this Act, shall be 
defrayed out of the monies in the Bank of Ireland to the credit of the Receiver-general 
placed to the said account entitled “The Receiver’s Poundage Fund Account,” or paid out 
of the fund belonging to any particular cause or matter, as may be thought fit. 

XXXVIII. And be it enacted, that payments out of the monies ill the Bank, of Ireland 
to the credit of the Receiver-general, placed to the account entitled “The Receiver’s 
Poundage Fund Account,” shall be made by drafts drawn on the Bank of Ireland by the 
Receiver-general under his hand, and every such draft shall be entitled “In the Receiver’s 
Poundage Fund Account,” and shall contain a reference to the order authorizing such pay- 
ment, and shall, if the order for the payment shall have been made by the Lord Chancellor 
or Court of Chancery, be countersigned by the Registrar of the Court of Chancery or 
if the order for the payment shall have been made by the Court of Exchequer, be counter- 
signed by the Registrar of the Court of Exchequer. 

XXXIX. And be it further enacted, that in addition to the general account of poundage 
entitled “ The Receiver’s Poundage Account,” two other and separate accounts shall be 
kept of such poundage by the Governor and Company of the Bank of Ireland, as far as the 
same relates to the estates of lunatics and minors ; that is to say, one of such accounts to be 
a separate account ol so much of such poundage as shall be the produce of any estates or 
property ol the lunatics and minors under the care of ihe Court of Chancery, and to be 
entitled “ The Separate Receiver’s Poundage Account in the Matter of Lunatics and 
Minors and the other of such accounts to be a separate account of so much of such 
poundage as shall be the produce of any estates or property of lunatics under the care of 
said Court or of the Lord Chancellor, and to be entitled “ The Separate Receiver’s Poundage 
Account in the Matter of Lunatics.” ° 

XL. And be it enacted, that it shall and may be lawful to the Lord Chancellor to appoint L.,4 Chmcellar 
some solicitor of the Court ot Chancery to be the general solicitor for lunatics and minors a PP oint a solicitor rJr 
and to discharge such duties as a solicitor of the said Court in relation to the property and lunalics and n)i " Qrs - 
■ estates of lunatics and minors under the care of the said Court, as to the accounts thereof 

o 8 3 - x 3 and 



Lord Chancellor may 
order a retiring allow- 
ance to officers per- 
manently disabled. 



Lord Chancellor may 
order travelling anil 
other incidental ex- 
penses of officers to be 
defrayed out of De- 
ceiver's Poundage 
Fund. 



Court of Chancery and 
Court of Exchequer 
may order legal ex- 
penses of officers to be 
defrayed out of Re- 
ceiver’s Poundage 
Fund. 



Paymenfs out of Re- 
ceiver’s Poundage Fund 
Account to lie made by 
drafts, as before. 



Separate accounts to 
be kept of the poundage 
received on estates of 
minors and lunatics. 
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Appendix, No. 5 . and of the committee or guardians of the persona or fortunes of said lunatics or minors 

as the Lord Chancellor shall from time to time by any general or special order direct: and 

such solicitor shall hold his office during the pleasure of the Lord Chancellor, and shall be 
paid such salary, not exceeding the annual sum of ’ pounds, and payable at such 

periods, as the Lord Chancellor shall fix, which shall be paid by the Receiver-general out of 
the monies from time to time to the credit of the Separate Receiver’s Poundage Account in 
the Matter ot Lunatics and Minors. ” 

wta C .“.l“fi.r , ? nd be i ‘, fur ‘ h . er e,,acted > lha ‘ “ sl ' a11 and ™y.b? lawful to the- Lord Chancellor 
el lunatics. 1 ® appoint some physician or surgeon to be the general visitor ot lunatics under the care of 

the Court of Chancery, who shall discharge all such duties in the visiting and inspection of 
sard lunatics and of then places of residence, and of such other duties in relation to the 
health and condition of such lunatics, end observe such rules in respect to his said office ns 
the Lot d Chancellor shall from tune to time by any general or special order prescribe’ or 
duect : and such General visitor shall hold his office during the pleasure of the Lord Chan- 
cellor, and shall be paid such annual salary, not exceeding pounds and such 

allowances for travelling and other expenses, as shall be fixed and allo wed by the Loid 
GhanceJor, such salary and allowances to be paid by the Receiver-general out of the 
thrMatte^fhinrticr 6 4 ° ^ C ' edl4 ° f 4 ’’ e S °' d Se P“ rate ttece '™’’s Poundage Account in 

XLII And be it enacted, that upon the death, resignation, or removal of any Receiver- 
general, the balance ot cash lor which he shall at that time have credit on his Leo, “t as 
such Receiver-general with the Governor and Company of the Bank or Ireland shall so soon 
as a successor shall he appointed to the said office, actually vest in such successor and 
until such successor shall be appointed, m such person as shall for the time being be’duly 
authorised to exercise the duties of the said office, in trust for the respective parties who 
under the orders and directions of the Court of Chancery or Court of Exohequei m unde,’ 
the provisions of tins Act, shall become entitled to tile same, and be fortliwfth transferred 
earned over and placed to the account of such successor or other person or person“afaW 
said, and to he applied to the said trusts, in pursuance of like drafts as aforesaid. 

, Xbm .- Alld be 14 unacted, that no advertisement inserted by or under the directions of 
the Receiver-general in the London er Dublin Gazette, or any newspaper, for the purpose of 
carry, ng into effect any prows, on of this Act, or any order Lade in pursuance of the sanie 
nor any receipt for money given by any assistant receiver in pursuance of this Act and in 
the discharge of his duty, except receipts for rent, nor the appointment of any officer under 
this Act, noi any deed or instrument made or executed by any officer appointed under this 

whatever. UrSUarlCe ° f “ ,e S,me ’ shaU be char S ad - ‘W-ble wiff any a^dmy 

f „,? LIV ’ A °r d rL 1 emCtei ’ thal if any P erson or P ersons sha11 knowingly and willingly 
foi|e oi counterfeit, ot cause or procure to be forged or counterfeited, or knowingly afL 
n ° r “p 5t “ for S ,n S or counterfeiting, the name or handwriting of any Rreciver- 
’ f?° e ! al ’rp P '? y Re “" ,er -S e “ e ™ 1 . Registrar of the Court of Chancery, Sr Registrar of the 
Court of Exchequer, to any draft, instrument, or writing whatsoever, tor or m order to the 

y'offlm Ba AoflSand , * * ““““l ’ f ra" t" iS ° r cas,ody of the °“™™or and Cot- 
pany ot the Bank of Iieland on account of the Receiver-general, or shall foroe or counterfeit 

oi cause or procure to be forged or counterfeited, or knowingly and wilfully act or assist in 
the forging or counterfeiting, any draft, instrument, or writing in the form of a draft made 
by such Receiver-general or Deputy Receiver-general as aforesaid, or shall offer utter or 
put off ar.y such, knowing the same to be forged or counterfeited, with the intention to 
viete a H d k”tt P erson 'y hom ®" eve 5 every such person or persons, being thereof lawfully con- 
k 4 |l d n r L b a ” d ,S and . are hercll y declared and adjudged to be guilty of felony and 
shall be liable to any punishment which may by law he adjudged against Lrsons gffilty of 
any forgery which has been made a felony by law. prisons guilty ot 

11,1? a V ; A £ d k 6 ;,* e,laaled ' «“t any person appointed to any office under or by virtue of 
oi atttm’, , b °. S fl a11 ’ whlle he sha11 coll jmue to hold such appointment, canvass for, solicit 
or attempt to influence any vote lor or in any way interfere in any election for the choice of 
a representative in Parliament for any place whatever in Ireland, Lr in any mnnfoipaUlec 
tion, or any election of poor law guardians, in Ireland, farther than giving Lis ownLote If 
he shall be entitled so to do, shall forfeit the sum of 100 (., one moiety thereof to the ’in 

P . otl,er r lat y tbereo ( 10 «“ Receiver-general, to be applied to increasing the 
Receiver s Poundage Fund, and to be recovered bv any person that will sup fm- ^ 
by act. on of debt, bill, plaint, or information, in Jy of^er 1 Recoin 
Dublin; and the person against whom any such penalty shall be recovered shull h P cm„„ 
and is hereby declared to be disabled and incapable of ever 

ce3Sors. nder ™ Ac4 ’ 04 any 0iSCC ° f 4rUSt '' hatsoe,er under Her Majesty, her heirs or suc- 

XLVL And be it enacted, that it shall be the duty of the Receivet-neneml for »• 
AcTLutXgfo laads OTer "’hich he shall be appointed receiver L puLulnee oVjfe 
Act, but subject to such general or special orders of the Courts of Chancery or ExchermL 
as may be in fora m relation thereto ; and it shall be lawful for him, without any speS 
L d .L‘“ , c eha J f ’ *° lin,e demise and lease, and to enter into anyLoEl 

agreement for demising and leasing, to any person, any lands, except as hereinafter pro- 

vided, 



On death or removal 
of Receiver-general, 
lalance in bank to 
■vest in successor. 



Advertisements, re- 
ceipts, deeds, and 
instruments in pur- 
suance of Act exempted 
from stamp duty. 



Forgery on Receiver- 
general punishable in 
■whatever way any 
forgery made felony 
by Ian shall be punish 
able. 



Receiver-general, 
assistant receivers, &c. 
not to interfere in 
elections of Members 
of Parliament, &c. 



Receiver-general may 
grant leases for 21 
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The Lord Chancellor, 
with advice of Master 
of Rolls and Court of 
Exchequer, to make 
general rules for ma- 
nagement of lands. See, 



Hie Lord Chancellor 
and Court of Exchequer 
may make special orders 
for leasing lands for 99 
years for buildings. See. 



In any leases a nominal 
rent only may be re- 
served during the first 
three years, to secure 
erection of buildings, 
with approval of Courts 
of Chancery or Exche- 
quer. 
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vitled, over which he shall be receiver appointed in pursuance of thin Act fXr „ * 

i? “f , not “““ting 21 years from the time of making the lease or agreement for a^easT App “ dix ’ No ' S' 
u II 1 b , U ° de P end ent on the determination of the cause or matter m whir-h th» ! ’ “ — 

shall have been appointed over said lands. 111 whlch the rece,ver 

XLVII. And be it enacted, that the Lord Chancellor, bv and with the advi™ o,„i * 
anee of the Master of the Rolls and the Court of 

time make general rules and orders for the management of all lands the subject-matter of 
the suite or matters ,n their Courts respectively depending, and over which the “eeeiver- 
geuentl shall be appointed m pursuance of this Act, and for the demising and beneTcial 
improvement and control of such lauds respectively, and to provide that no demise made of 
or matter or thing done respecting said land shall be dependent on or be affected bv the 
determination ol the cause or matter in which the same may have been made or done. 

And be it enacted, that it may and shall be lawful for the Lord Chancellor and 
foi the said Court of Exchequer, m any case m which it shall appear expedient and to he 
for the benefit of the estate over which the Receiver-general shall be appointed’ receiver to 
make specral orders for the demising and leasing by the Receiver-general of such lands’ or 
parts thereof, for any term or terms of years not exceeding 09 years, for the purposes’ of 
building or other purposes, which under any special circumstances shall appear to the Lord 
Chancellor or the Court of Exchequer to be necessary and useful for the due management 
and improvement of such lands respectively under their control, and subject to sucS cov2 
nants and agreements for the erecting of buildings, or otherwise improving said lands as to 
him or them shall seem proper. v ° Ub ’ as 10 

XLIX. Provided also, and be it enacted, that in any lease to be granted under any of the 
powers heremnetore given of any lands where at the time of granting such lease (or if such 
lease shall be granted in pursuance ol a previous agreement, at the time when such agree- 
ment shall have been made) there shall not be any substantial building or buildings Soon 
the lands to be demised, and the lessee or lessees shall agree to erect on such lands mry 
bm dmg or buildings of greater yearly value than the lands demised or agreed to be demised 
it shall be lawful to reserve, during any period not exceeding the first three years of the 
term thereby granted, a nominal rent, or such other rent only as to the Receivel-general for 
the time being shall seem fit; provided that such reservation of a nominal or lessor rent be 
over such lancf ^ C °° rt whlcl t l,J Receiver-general shall have been appointed receiver 

L. Provided also, and be it enacted, that in any leases of mines, collieries nmm™ . . 

shall be lawfal to reserve either an annual rent in money, or any annual rent in money and 
such shaie of the produce in kind, or such rent or duty upon the quantity or value of such 
produce, as the Receiver-general for; the time being shall think projer, subject to the appro- 
bation of the Lord Chancellor or said Court of Exchequer, as the case may be. PP 

LI. Provided always, and be it enacted, that in case the Receiver-general shall he 
appointed receiver in pursuance of this Act over any lands held under I grant or lease 
reserving rent, or an agreement for such grant or lease, for a term of life or lives or for a 
term of years determinable on the death of a life or lives, then and in every such case it 
shall be lawful for the Receiver-general to demise and sub-let, and to enterinto any contract 
for demising and sub-letting, to any person, the lands so held, for any term not exceeding the 
term of 21 years, or, under the circumstances in which a lease for the term of 99 vears is 
hereinbefore authorised to be made, not exceeding the term of 99 years, and in each case 
determinable on the death of the life, or of one or more of the lives, in such grant or lease 
contained ; and m case the Receiver-general shall be appointed receiver in pursuance of this 
Act over any lands held under a grant or lease reserving rent for a term of years and for a 
life or lives, whichever shall last the longer, then and in every such case it shall be lawful 
for the Receiver-general to demise and sub-let, or to enter into a contract for demising and 
sub-letting to any person, the lands so held, for any term not exceeding the term of 21 years 
or, under the circumstances in which a lease for 99 years is hereinbefore authorized to be’ 
made, not exceeding the term of 99 years, and determinable on the death of the life of one 
or more of the lives in such grant or lease contained, or on the expiration of a term nf 
years not exceedmg the term of years in such grant or lease mentioned, whichever event 
shall last happen. ’ 

HI. And be it enacted, that it shall be lawful for the Receiver-general for the time helm, 
in any case where ,t shall seem to him expedient so to do, to make any composition or 
agreement with any person or persons for any arrears of rent or rents which he shall be en - 
titled to receive ,8 receiver appointed in pursuance of this Act ; but every such composition 
must he approved of by the Court by winch the Receiver-general shall hive been appointed 
receiver ol rents or arrears of rent included in such composition : and from and after he 
payment of any sum or sums of money so agreed upon, and after such approval of he 
composition, every person who but for such composition would have been entitled to sue for 
or recover such arrears of rent shall be barred from suing for or in any manner recovering 
any such arrears ol rent so compounded for as aforesaid, any Act, law, or usage to the eon 
trary notwithstanding. s 

LIU. And be it further enacted, that it shall and may be lawfal for the Receiver-general 
by himself or his clerk, to ask, demand, and receive, for all copies of all accounts o“ otha 
°’ 83 ' 31 4 documents 



If lands held under 
lease for life or lives, 
or for years deter- 
minable on life or lives, 
or for years and life or 
lives, whichever shall 
last longest, Receiver- 
general empowered to 
grant sub-leases deter- 
minable on such con- 
tingencies. 



Power to Receiver- 
general to compound 
for rent, &c. 



Receiver-general may 
take fees on copies of 
accounts, flee. 
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Appendix, No. 5. documents extracted from the books of the said Receiver-general, and for preparing each 

pair of leases of lands set by him, and the securities to be given in respect thereof, and for 

searches in his office, the same fees which it is now lawful for the clerks or examiners of the 
Masters of the Court of Chancery in Ireland, or any other person employed in the Master’s 
office, to demand and receive for or on account of the like matters or things when done in or 
concerning the business of said Master’s office ; and the amount of all such fees shall be 
lodged in the Bank of Ireland by the Receiver-general once in each week, or oftener if so 
directed by the Lord Chancellor, and placed to the credit of the Receiver-general’s Pound- 
age Account kept in pursuance of this Act. 

LIV. And be it further enacted, that when the approval or direction of the Court shall be 
necessary, under the provisions of this Act or otherwise, to any letting, survey, or other act- 
to be done by the Receiver-general, and the same shall not be contained in any order made 
on the application of a party in the cause or matter, it may be given on a statement in writ- 
ing submitted to the Court of Chancery or Court of Exchequer, as the case may be and 
signed by the Receiver-general, entitled in the cause or matter, which statement shall be 
lodged with the Registrar of the Court, and shall be by him presented to the Court for such 
approval or direction, as the case may be, and the order 10 be made thereon shall be trans- 
imtted by the Registrar to the Receiver-general within one week from the making thereof- 
and the Court may direct notice of such statement to be given to any party, or give to anv 
party the carriage thereof, if necessary ; but, unless specially required by the Coiirt, it shall 
thereto nGCeSSai ^ * 01 -^ ece i ver *g enera l to employ any counsel or solicitor in reference 

Ac, a., be ™«d.d, LV. And be it further enacted, that this Act may be repealed, altered, or amended durino 
this present cession of Parliament. ®- 



ANALYSIS... 
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ANALYSIS OF INDEX. 



Alphabetical and Classified List of the Principal Headings in this Index, with the Paging 
at which they will respectively be found. 



Page. 



ABATEMENTS 171 

Abolition of receivers - - - - - -171] 

Accounts - -- -- -- - 171 

Audit of accounts - - - - - -173 

Agents - -- -- -- - 171 

Management of estates, 2 - - - - 188 

Qualification of receivers - - - I9 1 

Agriculture ------- 171 

Condition of the tenantry - - - * 177 

Improvement of estates, I - - - - 183 

Appointment of Receivers: 

1 . Generally- ----- 173 

2 . Expense of appointing receivers : recom- 

mendations that the costs should be 
treated as part of the debt - - 172 

3 . Great increase lately in the number of 

receivers appointed; evils resulting 
therefrom - - - - - 172 

4 . Objections to more than one receiver 

being placed over an estate - - 172 

Barristers - - - - - - -174 

Central Board - - - - - -176 

Chancery , Court of - - - - 176 

Class of receivers - - - - - - 176 

Exchequer, Court of - - - - - 178 

Female receivers - - - - - _1 79 

Management of estates - - - - - 188 

Non-resident receivers - - - - - 189 

O'Loghlen’s Act - - - - - - 190 

Bigot's Act ------- 190 

Qualification of receivers - - - - 19 1 

Receivers-general - - - - - 191 

Security - - - - - - -193 

Service of notices - - - - - -193 

Sheriff’s’ Act - - - - - -193 

Solicitors -■ - - - - - -196 

Assignment of Judgments: 

1. Opinions in favour of allowing the 

assignment of judgments - 173 

2 . Oljections thereto - - - - 173 

Judgments , 2 - - - - - -184 

Mortgages - - - - - - -189 



0.83. 



Attachments 



Page. 

173 



Bailiffs 174 

Central Board 176 

District inspectors - - - - - 1 78 

Receivers-general - - - - - -191 

Superintendence of Chancery property - - 199 



Cbanceby, Court of: 

1. Abuses existing in the management of 



the property under the court - - 176 

2 . Remedies suggested - - - - 176 

Accounts - - - - - - -171 

Appointment of receivers, 3.4 - - - 172 

Centred Board - - - - - -176 

Delay ------- - 177 

Encumbered estates - - - - - 178 

Exchequer, Court of - - - - 178 

Expenses of management - - - - 179 

Fees - 179 

Improvement of estates - - - - -183 

Judgments - - - - - - -184 

Jurisdiction of the courts - - - - 1 85 

Letting lands - - - - - - 1 86 

Management of estates - - - - - a 88 

Recognizances - - - - - -191 

Rental of Ireland - - - - -192 

Sale of estates - - - - - - 192 

Uniformity of practice - - - - 199 

Usher - -199 

Warrants - - - - - - -199 



Class of receivers - - - - - -176 

Appointment of receivers, 1 - - - - 1 72 

District receivers - - - - - -178 

Management of estates, 2 - - - -188 

Qualification of receivers - - - - 191 

Security 193 

Small debts ------- 133 



Classification of estates - - - - - -176 

Management of estates , 1 - - - - 188 

Collection of rents - - - - - .177 

Payment of receivers - - - - - 190 

Tenants ------- igg 

X 5 Condition 
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Condition of the tenantry - 

Agriculture .... 
Letting lands, 1 - - 

Tenants ... - - 

Conveyancing . ... . 

Encumbered estates - 

Sale of estates, 3 - 

Costs ------- 

Abatements - - - - - 

Ejectments 

Master of receivers - 

Multiplicity of suits - - - 

Priority of claims - 

Statement of facts - 

Creditors’ estates - - - - - 

Improvement of estates - 

Management of estates - 

Decrees and orders - - - - 

Lord Chancellor - 
Orders in court - 
Rules of court - 

Delay - 

Distraint for rent - 
Attachment - 
Ejectments - - - - - 

Grousing crops 
Recovery of rents - 

District receivers - 

Ejectments ------ 

Civil Bill Court - - - 

Encumbered estates - 

Conmissioners of encumbered estates 
Improvement of estates • 

Letting lands 
Management of estates - 

Sale of estates - 

Exchequer, Court of 
Accounts - 

Appointment of receivers, 3. 4 
Delay - 

Improvement of estates - 
Jurisdiction of the courts 
Letting lands - 
Management of estates - 
Remembrancer - 
Rental of Ireland 
Sale of estates - 
Tenants - 

Uniformity of practice - 

Expenses of management - 

Abatements - 
Accounts - 



177 

171 

186 
1 99 

177 

178 
103 

177 
171 

178 
189 

189 

190 
197 

177 

183 

188 

177 

187 

190 
192 

177 

178 
173 

178 

179 

191 

178 

178 

176 

178 

177 
183 
3 86 

188 



178 

171 

172 
177 
183 

185 

186 
188 
192 
192 
192 
199 
J 99 

179 
171 
171 



Page. 

Expenses of management — continued. 



Appointment of receivers, % - - - - 172 

Central Board - - - - - -17G 

Delay - - - - - - -177 

Exchequer, Court of - - - - - 178 

Management of estates - - - - - 1 88 

Recognizances - - - - - -191 

Fees (Court of Chancery) 179 

Recognizances - - - - - -191 



Growing crops - - - - - - - 179 

Distraint for rent - - - - - 178 



Improvement of Estates : 



1 . Importance of empowering the courts to 

make allowances for improvements - 183 

2 . Difficulties in the way of so doing - 183 



Agriculture- - - - - - -171 

Letting lands, 2 - - - - - -186 

Management of estates - - - - -188 



Judgment, acts - - - - - - -184 

Appointment of receivers, 2 - - - - 172 

Assignment of judgments, 1 - - - -173 

Small debts ------- 193 



Judgment creditors - - - - - -184 

Appointment of receivers, 8 - - - -172 

Costs ------- - 177 

Improvement of estates - - - - - 183 

Judgments, 2.3- - - - - - 1 84. 

O'Loghlen’s Act - - - - - - igo 

Priority if claims ----- igo 

Rental of Ireland - - - - - - 192 

Small debts ------- 103 



Judgments ; 

1 . Unsatisfactory state of the existing law 

of judgments 184 

2. How far the Bill before Parliament is 

likely to improve the law - - - 184 

3 . Desirableness of limiting the effect of a 

judgment; grace which should be al- 
lowed previous to the appointment of a 
receiver - - - - -'-185 

Appointment of receivers, 1.3 - - -172 

Assignment of judgments - - - - 1 73 

Improvement of estates, 2 - - - - 183 

Management of estates, 1 - - - - 188 

Mesne process - - - - - -189 

Mortgages 189 

O'Lnghlens Act - - - - - -190 

Bigot's Act ------- igo 

Registration of judgments - - - - 192 

Rental of Ireland 192 

Restraining judgments ----- 192 
Sheriffs’ Act - 193 

Small debts - - - - - - -193 

Trustees ------- inn 



Jurisdiction 
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Page. 

- 185 


Chancery, Court of 


- 176 


Exchequer, Court of 


- - - 178 


Judgments, 1 


- 184 


Management f estates, 2 


- 188 


Rules of court 


- 192 


Landed proprietors 


- 185 


Abandonment of estates - 


- 171 


Improvement of estates, 2 


- - - 183 


Management of estates - 


- 188 


Large estates - 


- 185 


Management of estates - 


- 188 



Letting Lands ; 



1 . Evils resulting from the present mode of 
letting the lands under the courts , espe- 
cially in the case of small tenants 



2. How far the present term of leases n 
with advantage he extended 
Conveyancing - 
Recognizances - 



ight 



Lord Chancellor ■ 



Encumbered estates - - - 

Management of Estates : 

1 . Different classes if estates under the 

management of the court; difference in 
the management there of - 

2. Evils of the present system of manage- 

ment; remedies suggested 

Abandonment of estates - 
Agents - 

Central Board - 

Chancery, Court of 
Classification of estates - 
Commissioners of encumbered estates 
Distraint for rent - 

District inspectors - 

Encumbered estates * 

Exchequer, Court of 

Large estates ------ 

Letting lands ------ 

Masters in Chancery - 

Osborne, Mr., m. p. - - - 

Permanent receivers - 

Rental of Ireland ------ 

Sale of estates ------ 

Small debts ------- 

Small properties ------ 

Superintendence of Chancery property 

Mesne process ------- 

Recovery of rents ... 



Mortgages - - - - 

Assignment of judgments 
Encumbered estates 
Management of estates, 1 

O.83. 
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171 
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178 
178 
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190 
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Multiplicity f suits 

Non-resident receivers - 
Resident receivers 



Officers (Courts of Equity) - 
Fees .... 
Usher (Court of Chancery) 

O’Loghlen’s Act 

Chancery, Court of, 1 - 
Small Properties - 

Orders in court - - - 

Decrees and orders 
Lord Chancellor - 
Rules f court 

Payment of receivers - 
Collection f rents 
Recovery of rents 

Permanent receivers - 



Pigot’s Act ... 
Appointment of receivers, 3 
Chancery, Court of, 1 - 
O’Loghlen’s Act • 

Qualification of receivers 
Class f receivers 

Receivers-general 
Central Board 
Improvement of estates, 1 

Recognizances - 

Letting lands, 1 - 

Recovery of rents 
Attachments 
Growing crops - 
Mesne process 
Tenants - 



Registration of judgments 
Letting lands, 1 - 

Rental of Ireland 



Resident receivers 

Non-resident receivers 



Rules of court - 

Decrees and orders 
Judgment creditors 
Lord Chancellor - 
Orders in court - 
Side-bar rules 
Solicitors 
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Sale of encumbered Estates ; 

1 . Generally 

2. Importance of facilitating and expediting 

the sale of encumbered estates - 



Difficulties in the way of assimilating the 
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INDEX. 



J" lhia the following Rep. ii, p., refer to the Page of the Second Report: 

the Figures following the Names of the Witnesses, to the Questions of the Evidence; and 
those following Rep. i. App., to the Paging of the Appendix lo the First Report.] 



ABANDONMENT OF ESTATES. When a property, for debt, gets under the man- 
agement of the Court of Chancery, the owner abandons all care of it , Hickey 67: . 

Abatements. Evidence relative to the enormous expenses incurred upon estates under the 

courts, by abatements lie,,. T. B. C. Smith 1079 et seq. If ,1,? Bilf which wtta j s 

prepared in 1847 had been made the law in 1847, this expense and abuse would have 
, put an end to ■ thousands ot pounds of cosls now incurred would have been saved 
and many proprietors would have escaped ruin, it. 1079-1083. ° 

AbMicn of Receivers In case of the failure of the milder remedies for the existing evils 
in he management of estates. ,t might be advisable to abolish in all cases rSrs on 

petition. Sir E. Ii. Sugden 594-599 If the present system pursued in the case of re 

I3ot e i376-?379' e,el ' Ith, ” g ° Ught be done ,0 di5 P e " 5e » il ‘i ‘hen. altogether, 

rnufso Per p ds at '* h 'f h th . e recoixers are obliged lo account, Brooke nr, ; Hickey 580 

859-8«9; Reasons why witness is decidedly of opinion that the sysiem of accouiu 

requires improvement, Hickey 781 Defects existing in the mode of Leivem account 

ing, nothing can be worse than the present system, Hamilton 1302. 1504 iron 

Recommendations tor remedying the existing evils, ib. 1303 et seq .— Statement of the 
teild ‘“ g s 16 P re l’ ar , at ' on 51,11 pacing of receivers' accounts in the Exchequer 
,b. 1308-1313 Account of the heads of receipt and expenditure contained it^ the 

nivemln^her 15 ’’/'/™ 4 Explanation of the present mode of accounting by re- 

,J V 1 the Court of Chancery ; it is very unsatisfactory, cumbrous, and extensive 
M Cay 1547 1551- -The system of accounting in the Court of Exchequer is much 

worse even than in the Court of Chancery, ib. ,552 Existing checks X the rZf 

eis accounting in the Court of Chancery, ib. 1553 Abstract of 150 receivers' accounts 

2 a ? f oemb ' r l8 + 8 t0 17 February 1849 the Court of Chancery, Rep i 
App- 153 Abstract ot 150 receivers accounis passed from l January to 1 June if Ln 
in the Court of Exchequer, ib. Sae also Audit of Accounts. Y 1 849 

Agents. General upright character of the agents who act for the estates of minors an, I 
lunatics; they are better managed than oti.er eslates ; the agents are generally esta- 

b! shed fam.ly agents Bruoie (!. .2- ,6 Witness is aware that ihere Ire some great 

establishments m Dublin called ugency establishments, who have the control of eslates 

under the Court of Chancery, but witness never appoints any of these, ib i 50 1Q2 - 

7' R T tbat Rfi' e “*?"* 0f the ft should be appointed ’the receive?, tfea 

2. B. C. Smith 11515-1166 Abstract of the accounts of four estates managed bv 

private agency, Rep. i. App. 154. managed t>y 

See also Management of Estates, 2. Qualification of Receivers. 

Agriculture .Opinion of the Committee that the present management of properties under 
the courts is attended Willi equal detriment to the agriculture of theconntrjfaod the con- 
dition of the tenantry, Rep. n, p. x How far any receiver is ever appointed with refer 

ence to his knowledge of agriculture or the cultivation of land, Brooke 163-165 

Opinion that with reference to those eslates which are under the control of die Court of 
Chancery m creditors’ suits, the agriculture of the land is not in the state in which It 
?“*!'? that the S eneral upon the tenants in the way of improving the 

land is bad, Hickey 723 — II the evils ol ihe appointment of receivers remain unchanged 
the effect must be very injurious to the cultivation and the management of properdin 
Ireland, Hon. T. B.C. Smart 97 1, 972— Inferior stare of the agriculture JKtoS 
condition of the cabins on the estates under the management oi the coirrta of equity ■ 

lawless nature of the population, M‘Cay 1^23, 1624. 9 ^ ’ 

See also Condition of the Tenantry. Improvement of Estates, 1. 
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Reports, 1849 — continued. 



Allowances. See Improvement of Estates. 



AP i e ^'r\, MV& u t&ge ^ acts , done L b .y ; he Masters being subject to an appeal to the 
Loid Chancellor, as the appeal to the Chancellor keeps the thing right, SirK B. Sue- 
aen 557" 5®^* " ° 

Appointment of Receivers: 

1. Generally. 

2. Expense of appointing Receivers; Recommendations that the Costs should 

be treated, as part of the Debt. 

3 ' ° 1 1,™*“ ^ ‘ he Wumler ° S Rmivers appointed ; Evils resulting 
4. Objections to more than one Receiver being placed over an Estate. 

1. Generally: 

l™. e ,?!T rt '.“ n «° f re ? eiv T ^pointed since witness has been Master has been the 
gest in point of numbers, but in point of value anti amount much the smallest, Broolte 
„ , h “ re ' 5 "? appointment of receivers upon j udgments in England, Sir E. B 

443 r Par ;i cvl| o rs relative to the existing mode of appointing receivers, and how 

far open to abuse, .6 489 The law does not compel the appointment of 0 received 

when ,he party apply, „g has filed a bill; ,he cause being then in contra receiver can 

be obtained m the suit, ib. 516, 5,7 Evils resulting from the mode in which the 

receivers are appointed; in niany jnsiances, it has led to the appointment of an imnroiier 
class of persons, Hon. T. B. C. South 942-948. 971-974. 109S. wrproper 

2 . Expense of appointing Receivers: Recommendations that the Costs should be 

treated as part of the Debt : 

Concurrence of the .Committee in the suggestions of the various witnesses that the 
13 not . be separated from the creditor’s demand, but paid 

(it at all) with the debt itself. Rep. 11, p. v Recommendation of the Commiltee that 

the costs of appointing a receiver should be treated as a pan of the debt, to be paid in 

tbesmiie pnonty only, ,S. x Average expense of appointing a receiver, Brolke 137 

HZ T 1 “P”“ *° th ? «‘ a ‘ a from the appointment of a receiver, it. an?! 
310 It would be advisable to make the expense attending the appointment of receivers 
fall upon the applicants instead of on the estate, Sir E. B. St«&V675-,77_ Avma~ 
expense ol appoint,,, g a receiver under the Judgment Act, Hickey 625 6u6_Evidenfe 
1236 ' h ° f and ° f ' xlendin E a receiver, Hon. T. B. C. Smith 1230- 

3 ' G lhlefrZT latdyin Numla ' ° S Sectiv ' rs appointed ; Evils resulting 

Witness hardly ever sits one day without appointing one, two, or three receivers over 
soTw £ TT 8, , ZeS p Rrt,oke 5— None go out, S the sales of late years have teen 

t'i Un< er l ’ ? Re , cl ? ,e re u A ct of 1835, receivers must be appointed, ib. 10 u 

w“,l PP T ted b0t \ b y lhe Court of Exchequer and the Court of Ch'an- 
oery, ib. 79 With reference to the number of receivers that have been appointed the 

The 1,«° C00 ” tr f can P ro sper under them, Sir E. B. Sugden Ann- 

fr ° m the m “ l,iplicati0 “ of "“i'™ in beyond the 

beM S ribTH be ff^?lTi S ,CTy ““Oh increasing; causes to which this increase is to 

be attributed, Huskey 623, 624. 705 Giving the right on the part of the judgment 

creditor to obtain the appointment of a receiver, seeing the extent to which {hhfrnrht 

t h end b r?/ U ? 1< r bre “ f at h ercllsadvant ageous l Hon. T. B.C. Smith 964 Thefx^ 

tended eflect of judgments ,n Ireland under Mr. Pigot’s Act, as contrasted with England 

ib VeT f Tte n h u e n, C her U rf Stai,C ' ° f the P “"’“ a f appoiwi “6 receivers existing in Ireland^ 

iLfaLg.IL'Z TuylZsT" aPP °‘" ted by * he C °“ rt ° f “ “P“% 

4. Objections to more than one Receiver being placed over an Estate : 

n»r I ?to e n, ad0ple h 'r ! b 'i Ca f ° f r ' ce!vers where part of the estate lies in the north and 
part in the south of Ireland ; expense attending lhe appointment of two or more receivers 

in these cases, Brooke , 9 , It would be bet.erto appoint one receiver for several con 

tiguous estates, than a receiver for each estate, ib. 237-239 Evils arising from two 

receivers ueing appointed over the same estate, as occasionally happens; one bv the 
Couit of Chancery and one by the Court of Exchequer, Hickey 627-630. 638-640^—— 
There have been cases ,r 1 which two receivers were placed over differeni parts of a debts 
estate, tile one appointed by the Court of Exchequer and the other by the Court of 

Chancery ; 
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Reports, 1849 — continued. 



Appointment of Receifers— continued. 

4. Objections to more than one Receiver being placed over an Estate — continued. 
Chancery; way in which this is now remedied, Son. T. B. C. Smith 1088, 1080 1004 
1095. J a ” 

See also Barristers. Central Board. Chancery, Coast of. Exchequer, Court 
of. Class of Receivers. Female Receivers. Management of Estates Non- 
resident Receivers. O'Loghlen’s Act. Pigot’s Act. Qualification of Receivers. 
Recetvers-general. Security. Service of Notices. Sheriffs’ Act. Soli - 

citors. 

Arrears of Rent. See Collection of Rents. Distraint for Rent. Recovery of Rents. 

Assignment of Judgments: 

!• Opinions in favour of allowing the Assignment of Judgments. 

2. Objections thereto. 

1 . Opinions in favour of allowing the Assignment of Judgments : 

Observations of the Committee on the operation of the law allowing the assignment 

of judgments, Rep. ii . p. v Statement of the Committee that a difference of opinion 

exists among the witnesses, as to the policy of any immediate alteration in the law, ib. 

Reference to the opinion of Sir E. Sugden, that it ought not to be touched’ at 

present, inasmuch as it might excite apprehension in the minds of those who have been 

accustomed to regard an assignable judgment as a current security in Ireland, ib. 

Judgments are not assignable in England as they are in Ireland, Sir ,E. B. Sugden 
4 2 9 Distinction that exists between the laws of England and Ireland as to the 

assignment of judgments, ib. 429-431 Opinion that although there may be abuse in 

the assignment of judgments, it would not be advisable to take away that power, the 

practice having so long existed, ib. 435-438. 587 Evidence generally upon the Act 

for assigning judgments in Ireland; no great injury arises from this Act; it is desirable 
that persons should be able to borrow money upon their land with facility, Hickev 

908-916. J J 

2. Objections thereto ; 

Observation of the Committee, that the Master of the Rolls is favourable to a policy 
which might render judgments an unpopular security in Ireland, Rep. ii. p. v State- 

ment of the Committee, that they have much difficulty in coming to a conclusion on thiB 
important question, but they incline to the opinion that judgments hereafter acknow- 
ledged should not be assignable at law, ib. Recommendation of the Committee, that 

the power of legally assigning judgments hereafter to be acknowledged should be repealed, 
26.x — -The present law of judgments holds out to proprietors a great facility of borrowing 
up to the full value of their estates; evils of this, Brooke 258-263 In Ireland, judg- 

ments have always been considered as a common assurance and security of the country 

and a great misfortune it has always been, Sir E. B . Sugden 426-428 The greatest 

inconveniences arise in Ireland from judgments being used almost like common bills 

of exchange, and given for small debts due to tradesmen, ib. 431, 432 How far 

making the judgments a security, almost up to the full amount of the property, acts as an 
impediment to the sale of the property, ib. 436, 437. 

Judgments being a common assurance now in use in Ireland, a provision putting an 
end to them, and taking merely the personal effects in Ireland after the 1st January 

1 850, would be a great shock to credit, Hickey 879-883. 894 The effect of the 

measures which Sir Edward Sugden has suggested would be very slight in this respect- 
it would be most desirable at the present time to carry out these measures, ib. 884-893! 

895-897 Judgments are now the common assurance of the country, and have been 

so for more than a century ; they were first rendered assignable in the commencement of 
the reign of George the Second ; that is, a particular class of judgment only, Hon. T. 

B. C. Smith 949-960 Witness objects to the assignment of judgments, ib. 1012- 

102 L — - — There is no doubt it would be inconvenient to have a class of judgments, before 
a certain date, assignable, and a class, after a certain date, unassignable; but the law 
would soon be understood, ib. 1085. See also Judgments, 2. Mortgages. 

Assurance. See Assignment of Judgments. Mortgages. 

Attachments. Witness considers an attachment to be a remarkably efficacious remedy for 

the recovery of rent, Brooke 376-379 Objections to proceeding against tenants by 

attachment; it is anything but an efficacious remedy, M*Cay 1554. ~ J 

Attorneys. See Ejectments. Hedge Attorneys. Solicitors. 

Audit of Accounts. Power recommended to be vested in the Auditor-general of the 
nceivers accounts, Hamilton 1350. 

0.83. y 3 
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Bailiffs. Opinion that many of ibe hardships, and some of the pradial disturbances in 

Ireland, are attributable 10 the misconduct of the bailiffs, M‘Cay 1667 Appointment 

of the bailiffs by the receivers, and control exercised over them, ib. 1668-1670. 

Balances. Manner in which the balance of money is drawn by the creditor from the re 
ceivers, Hickey 622. 

Barristers. Barristers are not often appointed receivers; a barrister practising in Dublin 
is almost disqualified, Brooke 171-174. * 

Bills oj Exckange. See Assignment of Judgments, 2. 

Brooke, William. (Analysis of his Evidence.)— Has been one of the Masters of the Irish 
Court of Chancery three years; acquaintance witness lias witli ihe management of 

estates under the courts, 1-4 Approximate amount of the rental of Ireland witness 

considers to be under the management of tile Court of Chancery, 5 Witness bardlv 

ever sits one day without appointing one, two, or three receivers over properlies of various 

sizes, lb. None go out, the sales of late years have been so few, ib. The esiates 

under the management of the Court admit of being divided into three classes 6— 

One class consists of the estates ot minors and lunatics, ib. General upright character 

cf the agents who art for these estates ; they are better managed than other Ses 
the agems are generally established family agents, 6. 12-16. ' 

Those estates under creditors' receivers are divided into iwo classes, 7 The first is 

where the es.ate ,s so large, and of snel, value, that .he receiver’s poundage is an iitduce- 

mentto men of high chaiacter and station to take tile receivership, 7-9 Some of 

these estates are extremely well managed, ib. The third class, which is the di “race 

and distress of the Court, is where a judgment creditor for fifty, or a hundred or two 
hundred pounds, obtains a receiver over a farm worth 2oI., or 30I., or so/. a veal- or 
even 100/.; 9 -No one 111 these cases can be got to take the receivership but some 
inferior person, who is bribed by the solicitor to take it in order that the solicitor unv 
have the profits ; evils resulting from this, g-u. 17-24. y 

,l,e Reivers’ Act of 1835, receivers must be appointed, 10, 11 Period at 

which the receivers are obliged toaccount, 25 By an Act of the Session of t8iv the 

growing crops cannot be distrained ; way in which this has had a serious J fftet indue 

fering with the remedies for the recovery of rent, 26, 27 There is great difficnltv ex 

penenced about the security required on the appointment of creditors' receivers 28- I 

w lm P ro ' ,eme " t which could be introduced by tire legislature 

Psrliammt "“h a 7 C 0 ™. ot Chaircel 7 to give the tenants the benefit of an Act of 
tas T 7/ t tW ° ”, th '“ /«« «go ‘or leases, with a shilling L “ a ° 

sfsitlli gpss 

i-lre? e i" lher |! “ “ ” CIV of land - ” nder ,lle management of the Court the lettiim. 

charee upon it agbrds no 

are appointed both by the Court of Exchequer aud theComt of ChLcerTTo— T?“ 
recog, ,iSK “ d Chancery w.th^d to tire 

entires 1 ^nlmdS^te la™ £ Sl.’T refae ” ce minora ’ a ” d '-natics’ 

of the rent collected R„ 8fi 4 c i “ ‘ hard| y ever , Jes s or more than 1 s. in the pouud 

up'rir Sv ng ° b ; aiMd “ b h ° Idi “S V»» 

upon the collection of the rent an/imon D mmJ L ? r ’ « W 10 re ?;“ ve8 a per-centage 
of the country that close payment has hpL P a >’ ment ; bu t such has been the state 

tenants fall into arrear the receTve^ nLm^nt^ '"‘Possible, in general, 87 When 

to have his poundage refused altncrJdiJ. f ] Ve ' 7 muc ^ diminished, and he is liable 
collection, 88 g aitogeiher if he appears to have been negligent in the 

.hl y 7\rvri:r e vV n — 7 ?. «• « * re „t 

Reynolds v. Keynolds, which came hX» 7 ? ”” de1 ' Whl , ch the reoeiver ’ ic > ‘be case of 

1 Great 
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Reports, 1 849 — continued. 



Eroolte, William. (Analysis of his Evident e )~mnlinued. 

Great expense attending the process required to obtain money from the Court to lav 
out on the improvement of creditors' estates; nature of the precis “way in Sh he 
^"^'"0.-:^ min “ rS ' “ nd estates r„“, e , 

Witness has hm.tvfcais wSL tht^XrKtidliT'^L: Ttolg 

..imsifi™ sgs&z ^ ^ 

estShmewsTho Sf r'h 6 ' 6 T w e great in Dublin called agency 

“3 wll ° ba ’ e tbe C!,ntr ° 1 of estates under the Court of Chancery, but mines, 
the apiiLment Jf°I '™ ‘ B °' ' i 92_ T ?° W fer tllKe is any rule of the Court forbidding 

ir,y F 'ii Ts. il A , n T 1,6 18 resident in lI,e “““fwe vicinity of the pro? 
y ’ 5 tj f G cl : iss of persons who usually constitute receivers in Ireland, 

disqualified 8 to, "°1 ° ften fflP° inled r ' Mivers i a tfrriuter practising in Dnblin is almost 
receivers in small 2in tP q . ?i, 6VK erice as to the class of persons usually appointed 

17^-186 -How far ln/lif’o ^ 8,6 £ eile ! ,a ^y farmers resident in the neighbourhood, 

ie °— How fa. ladies are ever appointed receivers, 187-100 Mode adonted i, 

Ireland? !" T ° f *• «*“«• «« i» the north and part in the iuth of 

expense attending the appomunem of two or more receivers, in these cases, 

”“"l d b f, P ar f ° f a ve| y g°°d plan to appoint some persons in Dublin to act as 
conidbe conadedin f 

in point of value and amount much the smallest, an, 2:t2. p numners, but 
T^ppointmeut of receivers wasintroduced by Sir Michael O’LogMen in 1830- 

K'ug^,rr % S;fe! d " 

two“l 'ts aU qb S6h ° W ? r ° P - rt / u " der tlle 0 P ernt ion of the former Act, 317-220— These 

SH®¥SSSSSShZS»S 

is necessary that the judgment debtor should be personally served with nodcfT he 
nppl, cat, on about to be made to the Conn to appoint a receiver, 245-207— The nreslnt 

ixf„ft&r, ds evr sr& f's^ir4 s up *bs 

judgment creditor does not get a priority over 
expense t 

importance of having district receivers, with a reieiver-leneral in Bub ta g, -344 
ii^Jtal, P 34MSa ™ mgemeat is d “ idedl y beLflcial to the inhlitofot 

Tire receiver should not have any other means of enforcing payment excent hv di_ 
tress, without the direction of the Master, oro-ofla CnnrZ. Fh 2 exc fP tb y fs- 

letting in every Chanceiy lease, 4 o7?4,t g '* be a “Si™ 51 s “ b - 

°- 83 . y 4 
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Reports, 1 849 — continued. 



Central Board. It would be desirable that there should be one centre or Board for the 
whole management of landed estates in Ireland under the Court of Chancery, llichey 
726-729— — Particulars as to vesting the management of estates under the Court of 
Chancery in a Board of three persons; security which would be necessary to be given by 
them, ib. 771-779-; — -Estates under courts of equity would be infinitely better managed, 
and rents better paid, if some system were adopted which should concentrate the manage- 
ment in some body whose sole duty should be to attend to that management, ib. 939, 
94° — 7ft is absolutely necessary that there should be a permanent control by a 

legal tribunal over the management of the estates, Hamilton 1333-1335 Importance 

of the management of estates under judgments being placed under one head or Board 
of Control, the head person being amenable to the general equitable control of the Court 
of Chancery, as guarding the rights of creditors, ib. 1351—1364. 

Importance of a central Board being established for the management and control of 

estates under the courts of equity, M'Cay 1593-1595 Proposal for the management 

of the estates by a Board of superintendence; saving which would be effected in the 

expenses of management, ib. 1595-1612- Expense of managing the estates uuder the 

proposed central Board ; amount of salary which should be paid to the proposed com- 
missioners, ib. 1626-1636. 

Seealso District Inspectors. Deceivers- General. Superintendence of Chancery 



Chancery, Court of: 

1. Abuses existing in the Management of the Property under the Court. 

2. Remedies suggested. 

1. Abuses existing in the Management of the Property under the Court : 

Witness does not see, from the present constitution of the Court of Chancery how they 
can exercise a strict superintendence over the estates under their management, Hickey 

7 oo, 701 Witness prefers the Court of Chancery, bad as it is, to the common law 

courts as a means of keeping accounts, ib. 857 The conjoint effect of Sir Michael 

O Loghlen s and Mr. Pigot’s Acts has been to render a much larger surface of the whole 
ot Ireland liable to management under the Court of Chancery, Hon. T B C Smith 
9?°— °P mion one court of equity could do all the business of the country 

Hamilton 1344-1349. J> 



2. Remedies suggested : 

Important changes introduced by witness during the time he was Lord Chancellor in 

the proceedings of the Court of Chancery, Sir E. B. Sugden 417 There has been 

a great misapprehension m the public mind as to the power of the Court of Chancerv 
over receivers, ib. 457 — -Recommendations for checking the amount of property placed 
under the management of the Court of Chancery, ib. 494-407. 514, 51s-— The Court 
of Chancery might be easily purged of its abuses, durable systl 

Hickey 857, 858 — -Witness considers that the Bill that he has prepared, althoueh it 
may not be in a position for any person to introduce it, as it now stands, into the House 
of Commons, contains remedies in the practice of Chancery which he considers expe- 

H ° n ‘f .- X‘ 1067-1072 It is very desirable that the powers of 

VJ ® ® ourte of e 9 ul ‘y should be equalized in the case of minors’ and creditors’ properties 
ml L-ay 1591* lfi9 a * 3 

Set also Accounts. Appointment of Receivers, 3, 4. Central Board. Delay 
Encumbered Estates. Exchequer, Court of. Expenses of Management. Fees 
Improvement of Estates. Judgments. Jurisdiction of the Courts. Letts Z 

ff'vir. Management of Estates. Recognisances. Rental of Ireland. Safe 
of Estates. Uniformity of Practice. Usher. Warrants. 

Civil Bill Court. Cost of bringing an ejectment in the Civil Bill Court, Brooke 279-282. 

c g e °7' chss ° f Persons who usually constitute receivers in Ireland, 
0 •/ p ? , appointed receivers, as regards small esiates : thev are 

generally farmers resident in the neighbourhood, ib. 175-186 Class of men from 

winch receivers are generally selected, Mickey 641.’ 7 „6, U‘Cay ,526, 1 5 “ 7 

Distric ‘ Receivers. Management of 

Estates, 2. Qualification of Receivers. Security, Small Debts. ' 

Elt T S ‘ ClaSB!ficat . ilm of ostites under the courts in order to show clearly 
the effect of court management m its influences on the condition of estates R™ f 
p. in , — ~See also Management of Estates, 1. ' 

Collection 
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Reports, 1849 — continued. 



Collection of Rents. When tenants fall into arrear- the receiver’s • 

diminished, and he is fable to have his peundagc refused altogethe^f h Ve ' y muc ‘ 
have been negligent in the collection, 

charged receivers with rent or arrears of rent, which they have not received TZ— 
Circumstances under winch the receiver in the case of Reynolds o Reynolds which 
came before w. ness, was charged with a sum of 1000/., ib. 90, 91 Tfa ec’eive fa 

teS,^. 1 lXl“4tM7 a . n Wk ° Ca " ^ the ~™unt ™ 

See also Payment of Receivers. Tenants. 

Commissioners of Encumbered Estates. Objections to giving DOW pr to tho r nmm ' • 

t srssrs 

Common Law Courts. See Chancery , Court of, 1. 

CWttion of the Tenantry. Conviction of the Committee that the present management of 
properties under the courts is attended with equal detriment to the agriculture of the 
country and the conditron of the tenantry. Ref. ii. p. x. S e ot “ e 

See also Agriculture. Letting Lands, 1. Tenants. 

Conveyancing. It is a misfortune that there are no persons acting as conveyancers in Ire 

£ ; C - lo61 — ' T if Bi “ whi " h Reared STL 

extent upon the law of conveyancing, ib> 1063-1066. 

See also Encumbered Estates. Sale of Estates, 3. 

Costs. A remedy for the recovery of a debt should not be incurred, the expense of which 

fnr g h^ ter than . the J* ebt lts ® lf ’ Hickey 788 Giving the judgment creditor apriority 

for Ins costs, is rather a mischievous system, ib. 788. 875, 876 Evidence showing 

that the clause m the Sheriffs’ Act which gives the judgment creditor, applying fora 

receivei, the costs of the petition, is a mischievous clause, Hon. T.B. C Smith 11 8k 

Detail of the case of Power against Power, in which, in an action to recover a debt of 
5I. 8s., the costs amounted to 21 Z. 2s. Q^d., ib. 1212-1223. 601 ° f 

.See also Abatements. Ejectments. Master of Receivers. Multiplicity of Suits 
Priority of Claims. Statement of Facts. r V J 

Credit. See Assignment of Judgments, 2. 

Creditors. See Balances. Chancery, Court of, i 
Creditors. Mesne Process. Small Debts. 



Judgment Acts. Judgment 

Creditors’ Estates. The estales under the Court of Exchequer are, generally speaking all 
cases of creditors’ receivers, Hamilton 1269, 1270. 6 J a l ,ed * ,n b> au 

See also Improvement of Estates. Management of Estates. 

Crops. See Distraint for Rent. Growing Crops. 

Cultivation of Land. See Agriculture. Letting Lands, 2. 



Debtors. See Improvement of Estates, 2. Judgment Acts. Small Debts. 

Decrees and Orders (Rolls Court). Return of the number of cases in which decrees and 
orders were made in the Rolls Court, Ireland, from the first day of Michaelmas Term 1847 
h6 22d Term) 1849, distinguishing the number of 

m0l '° nS ' and P etiti0 " famous in each term respec- 

See also Lord Chancellor. Orders in Court. Rules of Court. 

Delay The transfer of an estate to the dominion of the court, as it is occasioned by the 
creditor a proceeding should not be attended with any delay, not absolutely required for 

the sa.jstact.on ot the claim. Rep. ii. p. ix, x It is an important obiect that' Tales 

?sffat b ,7, fa °' d, d ’, a “ d rece ‘ , 1 ere discharged as speedily a. can be effected without in. 
justice, tb.x- Statement of the Committee that it appears from the evidence that the 

practice of the court might be modified so as to further this object, ib. Statement of 

the Committee that the objects proposed in the draft of the Bill prepared by the Mas- 
ter of ihe Rolls in 1847 were to simplify proceedings in Chancery for the sal/of encum- 
bered estates, and to remove the evifi m practice which occasion delay and expense ib. 

Reference to the statement of Sir Edward Sugden that the Court of Chancery in 
sute^m^fbunel, »° rked W “ h 35 “ pedhio11 in lh<! prosecution of suits as anyoLr 

°' 83 ' ’ Z Demises. 



Printed image digitised by the University of Southampton Library Digitisation Unit 




i 7 8 



DEM 



E X C [number#, &r. 



Reports, 1849— continued. 

Demises. There would be no objection that all law proceedings should be taken in the 
name of the receiver, in order to get lid of all the difficulties about demises, Hon. T. B. 
C. Smith 1261, 1262. 

Distraint for Rent. The receiver should not have any other means of enforcing payment, 

except by distress, without the direction of the Master, Brooke 353-362 Course the 

receiver adopts when a tenant has sold or removed his crop, and left nothing upon the 

land to be distrained upon, ib. 361 Witness’s feeling is in favour of abolishing distress 

altogether as a remedy for rent, ib. 363-375 Sir Edward Sugden's new rule of court 

gave the power of distress to the receiver upon five months’ arrear of rent; there is no 

objection to this order; it is sufficient as it stands, Hon. T. B. C. Smith 1254-125 7 

The receivers do not at present possess sufficient power for the due management of the 
property, especially with regard to distraints and ejectments, Hamilloti 1299-1301. 

See also Attachment. Ejectments. Growing Crops. Recovery of Rents. 

District Inspectors. Probable number of district inspectors which will be required under 
the proposed central Board for the management of estates, M‘Cay 1604-1609. 

District Receivers. Suggestions for the appointment of district receivers ; importance of 

having men of high character appointed, Hon. T. B. C. Smith 1169-1179 Pioposal 

for establishing district receivers for every county as efficient public officers, Hamilton 

1296, 1297 Surveillance to be maintained over the proposed district receivers, and 

security to be provided by them, ib. 1499-1503. 



Ejectments. Instead of resorting to ejectments, it is in the present state of Ireland found 
that the tenants are generally willing to go out for a small sum of money, Brooke 282- 
286 It is better 10 do this than to pay the cost of the ejectment to the attorney, ib. 

Particulars relative to a sum of money given to some ejected tenants from an estate 
under the management of the Court of Exchequer, as compensation for their holdings • 
how far the court exceeded its powers in making this allowance, Hamilton 1401-1414! 

1420-1443 Remedy existing against ejected tenants, for the costs of the ejectment 

ib. 1419. See also Civil Bill Court. 



Elegit Creditors. See Judgments, 2. Bigot's Act. '* 

Encumbered Estates. Importance of giving the Court of Chancery power to manage en- 
cumbered estates in the same way as they do with the estates of minors or of lunatics 

Sir E. B. Sugden 457-472 Extent of the power which should be given to the Lord 

Chancellor for the management of encumbered estates, ib. 467-472. 548-574 The 

great evil of the system, whatever rules the court may adopt, arises from the circum- 
stance of so large a quantity of encumbered property coming within the jurisdiction of 

the court, Hon. 2 . B.C. Smitk 1166 Witness does not know that this evil is without 

a remedy ; conveyancing might be simplified so much that, the proceeding 0 f the court 
being also s.mpl.hed, property might be sold quickly in Chancery, piovided always that 

from the improved state of the country there were purchasers for it, ib. 1167 1168 

Extent of property in Ireland charged with encumbrances, M‘Cay 1559. 

See also Commissioners of Encumbered Estates. Improvement of Estates. Lettin<r 
Lands. Management of Estates. Sale of Estates. 0 



Encumbered Estates Act. Way in which the operation of the present Encumbered Estates 
Act has not facilitated the sale of estates, Hon. T. B. C. Smith 1044-1056. 



Equity Jurisdiction. See Chancery, Court of. Exchequer, Court of. Jurisdiction of 
the Courts. Management of Estates. Uniformity of Practice. J 



Exchequer, Court of. If the Court of Chancery was capable of doing the whole equity 
business of the country, it might be desirable to deprive the Court of Exchequer of its 

equtty jurisdiction, Hon. T. B.C. Smith 984-986. 10S9-1094 The only objection to 

this is the enormous increase of business in the Court of Chancery, ib. q84-q86 in8n- 
1091. 1134-1138— Necessity for the abolition of the equity side of the Court of 
Exchequer, and placing the management of all estates under one court, Hamilton 1Q22- 
1329 Evils of the present system as regards the management of estates : it ereatlv 

T75S7 ’i e fiR bUS,ne T ? 01 the C0 “' t ’, entails a ve T l,eav J «P= aa e upon the Ltnie, 
f -c C l 3 b8 — l.nwe IS a considerable amount of equity business done in the Court 

of Exchequer ; efficiency and competency of the judges, ib. 1360-1000 The eoniiy 

business of the Court of Exchequer is decreasing very much, ib. 1469-1475 i^real 

sating winch would be effected to the country by the abolition of the equity side of the 
Court of Exchequer, r/i. 1506-1500. ~ lne 

See also Accounts. Appointment of Receivers, S, 4. Bela,,. Improvement of 
-Estate. Jurisdiction of the Courts. Letting Lands. Management of 
Estates. Remembrancer. Rental of Ireland. Sale of Estates. S Tenants 
Uniformity of Practice. enams. 
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Reports, 1849 — continued. 



Expenses of Management. Evidence as to the expense attending the management of estates 

. ,h . e ‘-“.rf Chancery, Hwltey 631, 632. 646-664 Estimated lair pe,-cen,age 

which should be charged for the management of estates under tile Court of ClianceAr 
73° 733 -Particulars as to what the costs of a receiver are to an estate, Hamilton 
1 4 D 5 -H 6a -Opinion as to the amount of the cost percent, at present paid for the 

management of estates under the courts of equity, MCay 1535-1540 Evidence in 

detail as to the receivers costs against estates under the management of the courts of 
equity, and how these costs are incurred, ib. 1541. 

-See also Abatements. Accowits. Appointment of Receivers, 2. Central Board 

Delay. Exchequer, Court of. Recognizances. 

Extending Receivers. See Appointment of Receivers, 2. Multiplicity of Suits. 



Farmers. Class of persons appointed as receivers on small estates: they are generally 
farmers resident in the neighbourhood, Brooke 175-186. 

Fees (Court of Chancery). It would be very advisable to abolish the fees of the officers of 
the Court of Chancery, and pay them by fixed salary, Sir E. B. Sugden 485-487. 

See also Recognizances. 

Female Receivers. How far ladies are ever appointed receivers, Brooke 187-190. 



Growing Crops. By an Act of the Session of 1 847 the growing crops cannot be distrained on- 
way in which this has had a serious effect in interfering with the remedies for the recovery 

of rent, Brooke 26, 27 Approval of the alteration made in the law which took away 

the right of distraining on growing crops, Sir E. B. Sugden 510-513 Witness is 

against the systi m of distraining growing crops, Hon. T. B. C. Smithing, 1260 Dis- 

advantageous manner in which the law which prevents the growing crop being distrained 
oipaffeots the receiver, M‘Cay 1556. See also Distraint for Rent. 



Hamilton, William Tight. (Analysis of his Evidence.)— Second Remembrancer in the 

Court of Exchequer m Ireland ,11163- Mr. Lyle is the Chief Remembrancer, 1364 

I be nature of the office of Remembrancer is as nearly as possible the same as a 

Master in Chancery, 1265-1267 Wimess lias had ample opportunities of judging of 

the system of the management of estates under receivers, 1268 The estates under the 

Conn of Exchequer are, generally speaking, all oases of creditors’ receivers, 1260, 1270 
—Amount of property, with reference' to the rental, under the management of the 

Court of Exchequer, 1271-1278 The number of receivers appointed by the court is 

rapidly increasing, 1279, 1280— On the average the judgments generally are for sums 

under too l, 1281-1284 Number of tenants on the estate under the management of 

the Court of Exchequer, 1285, 1286. 

Difficulties in the way of satisfactorily testing the fitness of the persons appointed as 
receivers, 1287-1295— —The selection of parties to act as receivers should be unques- 
tionably vested in the Chancellor, 1293-1295 Opinion in favour of the establishment 

ot a permanent staff of receivers, 1296-1298 Proposal for establishing district 

receivers for every county as efficient public officers, 1296, 1297 The receivers do not 

at present possess sufficient powers for the due management of the property, especially 

with regard to distraints and ejectments, 1299-1301 Defects existing in the mode of 

. receivers accounting; nothing can be worse than the present system, 1302. 1504 i«of 

: Recommendations for remedying the existing evils in the mode of receivers account- 

mg, 1303 et seq. -Statement of the expenses attending the preparing and passing of 

receivers accounts m the Exchequer, 1308-1313 Account of the heads of receipt and 

expenditure contained in the receivers’ accounts, 1314. 

Heads of a Bill, prepared by witness, to provide for the better management of estates 
under the Court of Chancery, and to establish a uniform system of equity jurisdiction in 

Ireland, and examination thereon, 1316-1321 Necessity for ihe abolition of the equity 

side of the Court of Exchequer, and placing the management of all estates under one 
court, 1322-1329— -Importance of providing a fit class of persons to act as receivers 

tully as well qualified lor the purpose as the private agents of owners, 1329 1330 

Provision should be made ior the proper superintendence of the receivers by a staff of 

• officers interposed between the court and the receivers, 1331-1343 It is absolutely 

necessary that there should be a permanent control by a legal tribunal over the manage- 
ment of the estates, 1333-1335. 5 

z 2 Opinion 



0.83. 
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Reports, 1 849 — continued . 



Hamilton , William Tighe. (Analysis of his Evidence)-— continued. 

Opinion that one court of equity could do all the business of the country 1344-1340 
rower to be vested in the Auditor-general of the receivers' accounts, 1 350 ——Im- 
portance of the management of estates under judgments being placed under one head or 
Board of control ; the head person being amenable to the general equitable control of the 

" S” ard ' n 3 1 tl ' e nghts of creditors, 1351-1364 Under the present 

T" f *“ es . tates ara ver y ba <% ““"“ged both under the Court of Chancery and the 

Court of Exchequer, 1354, 1355 How far transferring the equity jurisdiction of the 

Coort of Exchequer to the Court of Chancery might render the appointment of a Vice- 
v^nanceilor necessary, 1365-13674 r 



tl ,a E I iU ° f the P reae "t s J stem aa regards the management of estates ; it greatly increases 
2mte U n6 e - S l068 ' * C TT n °' f EXCheq “, e '’ “ d antails 0 v “y heavy efpense upon the 

Court ofF volt 368 « 18 a , Mns,<lerable aa >ount of equity business done in the 

. “ rt of Exchequer; efficiency and competency of the judges, 1360-1373 Ooinion 

in favour of abobshtng the remedy by receivers on small judgments, 1374, 1375/1380 
tl 7 ir i P resent system of receivers be continued everything ought to be done to 

nXa/Teie'.Ts aIt “S a - ba r. 137.6-1379 If a system ofJeceilL cluld be adoK 

thToC , P f .f y ■ f P 7 ate ma " a ? eraa "‘, it would remove a greal deal of 
the objection to the appointment of receivers for large sums, 1377. 



letSeontndT^X^^n the v nantry a- are 8 ft ct , t0 considerable hardship in the 

’ 38 -Demoralizing effect which the present mode of leitine land 

under the management of the court has upon the tenantry, 1382-1384 Statement of 

the cost of a tenant’s lease and recognizance for land tinder the manLtment of the Court 
I ?s a 7 T • 6 r i 0f Exd ' a ?“"; ‘hi* ' s a very great hardsfii” 38^,38^! 

years • tK f' evanoe . tbat , aa ->n°« obtain leales for longer terms than “even 

Kstem Ot , h v , er J ,'”J a "oosly ,n the cultivation of the land^ 3 8 9 -, 3 n,_The 
system ot letting land by anctton is a most injudicious one ; nothing cL be worse 1 30s 

f° the te "“ ts of estataa “"hot the management of the equiS courts 
having to incur the expense of recognizances on taking a lease, 1392-1397. 5 3 



ingtbeSX^ 

the st^e^po^CT as the^onr/^'^Cimn'cery ^n laying^ut 1 rat^ev^ °^' Excbe< f uar possesses 



ptopo^^as^Pceivers^/asS^ l'acy 0 ^ f ■'? ' he q™M«tion. of the persons 

nmnawed^byTeceivers 7 “ - °° t° the “° de in wbich es,al “ a 'e 

the oppression of the’ received /? e , lenants can obtain redress from 

receiver are to an estate f .f“ ,c, ! larB as to what the costs of a 

it decreasing very mnch , ° f tha 0a “" » f Exchequer 

management of State ruVd^udt^J^TcLTo? 1 betW '? moda 

Chancery, 1476-1479. >“ 'he Uourt of Exchequer and the Court of 



Jr^eTeS^tiM::' rxr“ d r d r s* c ° urt ° f 

be paid, 1488-1498 Surveillancp fn h P ’ j° 6 f, . 0IU whence his salary is to 

vers, and security to be provided by them uqa-UTO '"'V lle proposed district reoei- 

effecied to the country by ihe abolninn n f j savin o which would be 

,506-1520 Reason why thf piSen, r ceiS y 7 “ ° f "' e CoU,t ° f E^heqner, 

perform the duties of the office, are retained, lfiJl, i 6 "l° “ 0t com P etent P ers ° a “ to 
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Reports, 1849 — continued. 



Hickey, Ambrose. (Analysis of his Evidence.)— Barrister, practising in the Court of C1,»n- 

cery and m the Master s Office in Ireland, 603, 604 Has given his attention to the 

subject of the management of estates under the Court of Chancery, and to the mode of 

proceeding in ihe appointment of receivers, 605, 606 Statement „ to The nrocese 

necessary to be adopted by a receiver in order to bring the circumstances of tlta estata 
nail'd | the , M " st<, ' s notice, 607 Particulars relative to the statement of facts pre- 

fix d finR.Kp' = e,ver ; amonnt of the cost thereof; this is a charge upon the estate 

P ° wer ot l J} e receiver to distrain for arrears of rent, 609 Power of the 

dLhlhl p;“ pe,im s s “gmnst tenants for the recovery of Junto, 610 How to 

desirable to extend these powers by general orders of the Court, 611. 

' l “ t ‘!? e exislin S evil ? the management of property are altogether in the 
.y item , ihe cumbrous system of tile Court of Equity cannot be applied to the adminis 

r d al p ? per,y ’ 6 ‘ 2 ' 613 Evidence “ 'he modes adopted of let, ins tad 

hich IS under the management of a receiver, 6 1 4-616 Objection to ihe Courlbeimr 

limited to the granting of leases for seven years; the limitalffin ,0 „ si mS “ term if 

a total bar to improvement, 616. 665-670 Opinion that the present svstm if 

managing estates by theConrt of Chancery is injuriius to every party iKes led to hnd 
m Ireland, 617-62,— Manner in which the" balance of Lull's drawn b V the 

creditors from the receivers, 622 The number of receivers is very much increasing' 

causes to which tins increase is to be attributed, 623, 624. 705 AveK KZ g 0 f 

appointing a receiver under the Judgment Act, 6-25, 6j6. g expense ol 

Evil arising from two receivers being appointed overthe same estate, as occasionally 
t J l he Court of Chancery, and one by the Court of Exchequer, 627-6qo y 
638-640— Evidence as to the expense attending the management o? estates in the 

Court of Chancery, 631, 632. 646-664 The durt of Chancery aid t ,e Colrt of 

Exchequer exercise a concurrent jurisdiction under the Sheriffs’ Act in 

receivers, 633-635 Great disadvantage resulting from their exercising a SKI g , 

jurisdmtion; 'here would be no objection to ousting the jurisdfotfon of the Con3 
Exchequer, 636, 637- — Class of men from which receivers are generally selected 64 1 
706, 707— -The receivers have no inducement to loot to the eftataSfvUw mite 

Sa^L^^ 01 "" “ ^ - « »»d ta 

Means by which the existing abuses in the present system might be remedied 6ur 
When a properly for debt gets under the management of til Court of Chancerv 5 

the owner abandons ail care of it, 671 Instance of aDnlications for th. . . " cer J* 

of receivers being made for debts under 10Z., 672-674-Kp artic J ar , t r t| a fK ”T 
nslier s poundage churned in the Court of Chancery, 675-679— -The usher's la la, cm 

office and a sinecure, 677 678 Practice of the 6our, as to the mode KK 

ascertain the solvency of the security of receivers fifin fifti p a , aao P ed tc > 

by the smaller class of tenantry if they are unjustly dealt^with and’^onr^f^ 
a receiver, 685 686— Large mimher of solicitirt Ld eolic! tl’ ctZTctilg 
receivers, in violation of the rules of Court, 687-696. * tin S as 

Affidavit made by the receiver that he lias entered into no underhand 

rile C ml 8 of C r l° r ' 697 " 6 i, 99 ~T WlIness dl,ea " ol sf *> 'he present constitmion If 
rite Court of Chancery, how they can exercise a strict superintendence over the Istatol 

under their management, 700, 701 More receivers have been appointed L s S 

debts under the Judgment Act than for large debts, 702-705 PiirtLlar. nd/i; 

InS ?,? B ° f rf ‘ a -' S ‘7 inco'nlenielo 5 e arisll ft„m .histS 

ri, 8 p. r 2, r " IU0 “ t lat w,t } reference to those estates which are under rile control of 
ihe Court of Chancery in creditors suits, the agriculture of the land is not in th* ** * 
m which It ought to be, and thai ihe general elect upon tlie tenants, in ,he wav of 
proving the land, is bad, 723. ’ iie Wd y 01 *m- 

°f a / laU f ° r - th f b , ett ® r mana g eme nt of the estates now under the receiver 

of the courts of equity m Ireland, 724. 72s It would he V rec f lve , rs 

be one centre or Board for the whole management of landed estates in Ireland sh °‘j d 

for Ih^management'of es^es 9 und^^h t e n Cotwt'tif ^hancery ge 7 3 o-73gI^lllgrhe ^r^?^ 

Chancery bemg sold as speedily aa possible, and being thus taken ou, of ri,? Court, 

of E riS 

tct.f!?i”^ 

five months have elfpsed, ‘-ST 

Z 3 allowed, 
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Hickey, Ambrose. (Analysis of his Evidence) — continued. 

allowed, 762 Proportion of the estates under the management of the Court of 

Chancery which do not exceed 1,000 1 . a year, 768 If every facility were given for 

the sale ol estates under the Court of Chancery, a large number would still remain under 
the jurisdiction of the Court, so long as judgments are allowed to remain in force, 769, 

770 Particulars as to vesting the management of estates under the Court of Chancery 

in a Board of three persons ; security which, would be necessary to be given bv them 

771 - 779 - J 

[Second Examination.]— Periods at which the receivers account, 780 Reasons why 

witness is decidedly of opinion that the system of account requires improvement 781 

Extent to which witness would approve of power being given to lav out money on 

estates for the purposes of improvement, 782 Witness does not look upon this in the 

light of expending the property of the creditor on the improvement of the debtor’s 

estate, 782-785. 796 et sec/. 918,919 A million of the inhabitants and tenantry of 

Ireland ought not to be sacrificed because the land is taken from the owners and no 

power is given to them to improve, 783. 918, 919 The estates under the Court of 

Chancery are such an evil to the country, both as to the welfare of the tenantry and 
the state of agriculture, that the creditor must make some sacrifice for the good of the 

million, 785 To some extent an alteration in the preseut Judgment Act would be 

desirable, 786 Witness has read the Bill which is now before Parliament relating 

to judgments, 787 Does not at all like the measure which has been introduced 788 

It is going back to an exploded Bystem, which was found productive of great in- 
convenience and hardship, ib. ° 

One of the great evils of the Judgment Act was the universality of its application, 
78H -It charged not only the lands then in the hands of the debtor, but also the pro- 
perty which might ever hereafter be his, 788. 877, 878 This operated very injuriously 

as to the acquisition of future property; it was a larger security than the creditor in 

point of fact, required, lb. It would be desirable to limit tile effect of a judgment to 

the property which the debtor had at the time of its being entered up, il The limi 
ration which Sir Edwaid Sugden proposed, restricting the power of obtainin'* a receiver 
to judgments over tool, would be very useful, 788. 

A remedy for the recovery of a debt should not be incurred, the expense of which is 
greater than the debt itself, 788— —Giving the judgment creditor a priority for his cosls 

is rather a mischievous system, 788. 875, 876 Reasons why witness considers that 

the proposed Bill will not effect the changes in the law which are required 780-70. 

ruriher recommendation, lhat for the sate of the public good, pdwer Bhould bn 

given 10 make permanent improvements through the medium of the receivers for creditors • 
this power being vested in the Master, subject to an appeal to the Court, 706-810 
“ B n J n° ,hls ™'B ht be effected, and extent to which it might safely becarried 

796-830. 850-854- There are many owners of land in Ireland, not under ihe Court 

of Chancery, who do not perform the duties of landlords, and make those on, lays opon 

their property which the interests of the million demand, 831-840 Slill it wouW be 

too strong an interference with the rights of property to apply anv process of lw m 
compel them, lor the benefit of the milliSn/ so to layoJt 
Observations upon tl.e evidence of Sir Edward Sugden with regard to the alteration of 
the law as to judgments, and the limits he would recommend to he put to their opera- 
tion, 055, 850. r 1 

Witness prefers the Court of Chancery, bad as it is, to the common law courts, as a 

means of keeping accounts, 857 The Court of Chancery might be easily curved of 

its abuses and made a most desirable system, 857, 858 Further evidence as “o the 

periods at which and the time up to which the receivers account, 850-860 The Bill 

“ h l C ?t, haSb ' en , k ,Il y ‘, nt ' odu ' et > prospectively deprives the judgment creditor, whal- 
er ‘l 16 amount ol the debt under the judgment, of the power to apply to the Court for 
a receiver, 870— —Sir Edward Sngden did not propose that judgments, without limitation 

of the amount, should be deprived of that power, 871 W itness approves of Sir Edward 

Sugden s suggestion, lhat .here should ba a year of grace before the judgment creditor 

was entitled to the appointment ol a receiver, whatever the amount of bis debt 877 

~T“ Tur k ° “I 1 " 8 that no receiver for a creditor should he appointed 

where the debt is under too l . ; witness thinks too l the right limit, 874, 875. 8q8-qor 

i SK ™ p «&« « 



islTw^dV^ taki . n ? ,nerel y the personal effects in Ireland, after the ifuanfary 
1850, would be a great shock to credit, 879-883. 894. ^ 

lhe f™ surea which Sir Edward Sugden has suggested would be very 
me I i 88 „ ,oultl b ' ! “> ost desirable at ihe present time lo carry out these 

measmes 884-893. 895-897 How far it would be hard upon creditors ib Ireland to 

exolude them Iron, the loll powers now given by a judgment under loo/., as I , a 

now deprived of lhe power of arrest on mesne process, 908-907 Evidence generally 

upon the Act for assigning judgments in Ireland, no great injury arises from fhis Act^ 



Printed image digitised by the University of Southampton Library Digitisation Unit 



itcInnS.] 



H I C 



IMP 






Reports, 1 849 — continued. 



Hickey, Ambrose. (Analysis of his Evidence)— continued. 
it » deuralOe that parsons should be able to borrow money upon their lands with 
facility, 908-916 It would be well to restrain judgments to particular lands 
9 1 9 - 9 22> 

State of the law in Ireland with respect to a judgment against a trustee personally, 
liaumg a cestui qua trust vested ,n him, 923— The management of estates under the 
Court of Chancery is not only injurious to the tenants upon them, but also' to the 
neighbouring p.opnetors, 924-938 — Estates under courts of equity would be 
infinitely better managed and rents better paid if some system were adopted which 
should concentrate the management in some body whose sole duty should be to attend 
to that management, 939, 940. 3 

Hourly Warrants. Strong objections entertained by witness to hourly warrants before the 
ivl aster, on* E. JJ. Sugden 449, 450. 



I. 

Improvement of Estates: 

1. Importance of empowering the Courts to make Allowances for In move- 

ments. J r 

2 . Difficulties in ike way of so doing. 

1 . Importance of empowering the Courts to make Allowances for Improvements t 

Opinion of the Committee that it would he desirable to give the Court power to order 
allowances to ti certain extent for the purpose of improvement and repairs of creditors' 
estates, though not to the same exient ns in the case of minors and lunatics’ estates 

Rep. u.p. vl, vn Extent to which expenditure might be allowed under receivers- 

general for the improvement of estates, Brooke 380-392. 398-406 Exient to which 

witness would approve of power being given 10 lay out money on estates for ihe pur- 
poses of improvement, Hickey 782-— Witness does not look upon this in the light of 
expending ihe property of the creditor on the improvement of the debtor’s estate ib. 

782-785. 796. et seq. 918, 919 A million of the inhabitants and tenantry of Ireland 

ought not to be- sacrificed because the land is taken from the owners and no power is 

given to them to improve, ib. 783. 918, 919 The esta.es under the Court of Chancery 

are such an evil to the country, both as to the welfare of the tenantry and the state of 
agriculture, ihat the creditor must make some sacrifice for the good of the million ib 
785— Recommendation that, for the sake of the public good, power should be given 
to make permanent improvements through the medium of the receivers for creditors- 
this power being vested m the Master, subject loan appeal to the Court, ib. 796-830 
~ — "[ay ,n wh'ch this might be effected, and extent to which it might safely be carried 
16.796-830.850-854. & 3 » 

How far it would be advisable to give llie Court greater power over the appropriation 
of the funds of the estates unaer their management, as to improvements, &t\ ..Hamilton 

1401-1414 In case the creditor and the inheritor make no objection, the Court of 

Exchequer possesses the same power as the Court of Chancery in laying out money in 
improvements, ib. 1425 The receiver has not the power of expending any money upon 

oS\ !Ew ent ° A“ e i tale » M ‘ Cay >568— How far it is the duty°of the receive? to 
call the attention of the Masters to required improvements on estates, ib. 1568-1 <176 

*“Ses^Tr-88 bei " S Si '’" 1 ” Pe " d “ P °'' li0n ° f the reI " 8 ln “pmvmentof 

2. Difficulties in the way of so doing : 

Great expense attending the process required to obtain money from the Court to lav 
out on the improvement of creditors’ estates ; nature of the process : wav in which the 
process and expense differ 111 the case of minors and lunatics’ estaies from those in 
Brooke 101-136. 138-147— —Impossibility of permanent improve- 
ments being made on encumbered estates under judgments ; the owner will not do it him- 
self, *md the creditors will not, because they want their money, Sir E. B. Sueden 4-0 
471 Joe receivers have no inducement to look to the estate with a view tu its im- 

provement; their object is to collect as much and as quickly as possible, and to account 
as slowly as possible, Rickey 644. 

There are many owners of land in Ireland, not under the Court of Chancery, who do 
not perform the duties of landlords and make those outlays upon their property which 

the interests of the million demand, Hickey 831-849 Still it would bit too strong an 

interference wn 1 the rights of properly to apply any process of law to compel them* for 

the benefit ol the million, so to lay out their money, ib. It might be desirable to 

give the Court the power of allowing an outlay for. improvements upon properties ■ but 
it w ould be misleading the Committee and the public to state that it would lead to anv 

0.03. 24 . j 

4 very 
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Reports, 1849 — continued. 



Improvement of Estates— continued. 

2. Difficulties in the way of so doing— continued. 

very beneficial results, Hon. T. jB. C. Smith 1 139-1 155. .il8o-l 184 Distinction 

drawn in this case between the estates of minors and lunatics and those of judgment 
creditors, ib. 1 139-1 155. 1 1 80-1 1 84. 

See also Agriculture. Letting Lands, 2. Management of Estates. 

Inheritors. See Improvement of Estates, 1 . Management of Estates, 2. 



Judges. See Exchequer, Court of. 

Judgment Acts. To some extent an alteration of the present Judgment Act would be 
desirable, Hickey 786 — —One of the great evils of the Judgment Act was the univer- 
sality of its application, ib. 788- It charged not only the lands then in the hands 

of the debtor, but also the property which might ever hereafter be his, ib. 788. 877, 
878 — —This acted very injuriously as to the acquisition of future property ; it wa3 

a larger security than the creditor, in point of fact, required, ib. The effect of 

the present Judgment Acts has been to increase the number of receivers; case quoted 
in which witness has known of an oppressive use having been made of tile power 
of proceeding under these Acts, Hon. T. B. C. Smith 975-979. 

See also Appointment of Receivers, 2. Assignment of Judgments, 1. Small Debts. 

Judgment Creditors. On the question arising whether it was necessary to make every 
judgment creditor a party to the suit in relation to the sale of estates, witness obtained 
the assistance of the then Lord Chief Justice and the Master of the Rolls, and the opinion 
arrived at was, that every judgment creditor was a necessary party to such a suit, Sir E. 

JB. Sugde 71417 Inconsequence of the inconvenience experienced, witness, with the 

concurrence of the Master of the Rolls, introduced a new rule, which very much lessened 
the evil, by rendering it not necessary, except under peculiar circumstances, to make all 
the judgment creditors parties to such a suit, ib. Evils resulting from the multiplica- 
tion of parties to a suit, by including all judgment creditors, ib. 448, 449 The Bill 

which has been lately introduced prospectively deprives the judgment creditor, whatever 
the amount of the debt under the judgment, of the power to apply to the Court for a 

receiver, Hickey 870 Sir Edward Sugden did not propose that judgments, without 

limitation of the amount, should be deprived of that power, ib. 871. 

See also Appointment of Receivers, 3 . Costs. Improvement of Estates. Judg- 
ments, 2. 3 . O’Loghlen’s Act. Priority of Claims. Rental of Ireland. 
Small Debts. 

Judgments : 

1. Unsatisfactory State of the existing Law of Judgments. 

2. How far the Bill before Parliament is likely to improve the Law. 

3 . Desirableness of limiting the Effect of a Judgment ; Grace which should be 

allowed previous to the Appointment of a Receiver. 

1. Unsatisfactory State of the existing Law of Judgments; 

The law relating to judgments is in a most unsatisfactory state, Brooke 231-235 

Evidence in detail relative to the proceedings in judgments, ib. 345 et seq. Witness is 

not aware of there being any evil arising out of the law as regards judgments in England, 

Sir E. B. Sugden 433- Opinion that the law of Ireland with regard to judgments 

should be left unchanged, ib, 446-448 There is no reason why judgments should be 

got rid of in Ireland, if they could be brought to operate, as they do in England, within 

reasonable limits, ib. 468 If every facility were given for the sale of estates under the 

Court of Chancery, a large number would still remain under the jurisdiction of the 
Court, so long as judgments are allowed to remain in force, Hickey 769, 770. 

2. How far the Bill before Parliament is likely to improve the Law : 

Witness has read the Bill which is now before Parliament relating to judgments* 

Hickey 787 Does not at all like the measure which has been introduced, ib. 788 

It is going back to an exploded system, which was found productive of great inconvenience 

and hardship, ib.- Reasons why witness considers that the proposed Bill will not 

effect the changes in the law which are required, ib. 789-794. 

Witness has hastily read the Bill that has been introduced by the Government with 
respect to judgments in Ireland being no longer assignable, Hon. T. B. C. Smith 1002 

This Bill goes the whole length of abolishing, after the 31st December next, the 

right of judgment creditors applying for receivers, ib. 1003 No doubt the existing 

evils will thereby be remedied, but the question is, whether the tenant would not be left 
open to an evil not quite bo great, that of proceedings by elegit creditors, one after 
another, ib. 1003, 1004. 

The 
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Reports, 1 849 — continued. 



Judgments — continued. 

2. How far the Bill before Parliament is likely to improve the Law - continued 

vvllioh tile new law would come i ulo operation, from the Km' “ 0 fl “• th ? f inl “ 

b_y means of receivers,^. 1085 Evidence relative Rill , ? g . J , U( P lfclUs 

respecting judgments ; some other element must be 6 introduced into the°BiU ' tn\^wW 
t a beneht to Ireland, M‘Ca?/ 1640-1666 The feelinl nf 1 “ t0 r «" rler 

X* ° W,0Sed t0 *• Bl " ^ 'or 

3 - iiar » *« ■** ** * 

giv™“nXtt^ 0n a jud S m ™‘ *«»U !>= 

creditor should have a receiver appointed until ..f lpr ’ - ‘ ^'. x T7' No Judgment 

t.is olnaining judgment ; a “car 3d be a "cry t period ^ Tb ?“} the T* ° f 
• L would be desirable to limit the effect o/a iudo-ment ,1 ‘ $ u gd en 43^, 439 

^.'^W^pp'JrSf Sr rdwlriSugSs -tP r* i 

' br - — *&* -Wff T. Tc. as 

^ Straining lament,' SlJ^^VlfbZT TrnZ! ° f 
t>3D, 037 There is no objection to the Courts ofChancprv and T7 V nl,^ 1 " • » , 

BgEs^«e».3£uit££* 



Landed Proprietors. Opinion that some of the landed nronrietois in Tn.l.nt 
little protection, they are so careless about their properly^and their monev • f C „ q , lre a 
in support of this opinion, Sir E. B. Suydeu 433. 1 ’ “ y > “stances 

S ee^so Uanda^t 0 f Estate,. Improvement of Estates, it. Management of 

Large Estates. If a system of receivers could be adopted nearlv n* for.* 
of private managemeut, it would remove a ereit dJd of’iha * P er ' ect r as a system 
ment of receivers for large sums, Hamilton i| 77 . d h bjeCtl0n to t,le appoint- 
See also Management of Estates, 1. 2. 

Leasehold Property. See O’ Loghlen’s Act. 

Leases. See Letting Lands. 

Legislative Interference. It is of obvious importance that, unde, the Dress,™ 
circumstances, tne primary object to be kent in v i»» „iau P «. of existing 
reduction in the extent o^ propel under c t L ll f t0 f™- a S raduaI 
ference should be regulated with this expectation, ieSTpSs— ^ ,T T" 

the present moment most advantageous for effecting any clfau^e in tlJw ,f°J , ® , i dei J 
as regards landed property, Sir E. B. Sugden 445. g y 0 1 W f - 1 Iaud 
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Reports, 1849 — continued. 



Letting Lands: 



1. Evils resulting from the present mode of Letting the Lunds under the Courts , 

especially in the case of Small Tenants. 

2. How far the present Term of Leases might , with Advantage, he extended. 

1. Evils resulting from the present mode of Letting the Lands under the Courts, 
especially in the case of Small Tenants : 

Observations and suggestions of the Committee on the subject of letting the land 

under the Court, Rep. ii. p. vi Reasons for the Committee forming the opinion that 

the mode of letting the lands under the Court ought at once to be discontinued, ih. 

vn-ix- Observations upon the evidence of Master Brooke on this subject, ih. The 

most important practical improvement which could be introduced by the Legislature 
would be, to enable the Court of Chancery to give the tenants the benefit of an Act of 
■Parliament passed two or three years ago, for leases, with a J s. stamp, on small farms, 
Brooke 28 If a tenant takes a farm at anything under 10 1 ., instead of having a little 
sum to buy a cow, or to buy manure, or to turn the ground to advantage, he has to pay 
aponce the sum of 6 Z. 4s. 4 d., ih. 28, 29- To this a recent rule of the Lord Chan- 

cellor has added 1 1 . 3 s. 3 d. for registering the recognizance, ih. 

Where there is a new letting of land under the management of the court, the letting 

takes place by auction in Dublin, Brooke 30-43 Items of which the sum of 

0 . 4s. 4a. required to be deposited is compounded, ib. 44-52 Expense conse- 

quent upon tenunts being compelled to attend in Dublin to bid for their leases, ib. 98 
99 Ihe present practice of letting estates under the management of the Court of 
Chancery by public auction, is productive of a great deal of mischief, Sir E. B. Sugden 
4/3 _ 4° 1 Evidence as to the modes adopted of letting land which is under the 

management of a receiver, Hickey 614-616 Particulars relative to the letting of 

estates by auction; how far any inconveuience arises from this practice, ib. 708-722. 

When there is a new letting of land under the management of the Court, at the 
instance of receivers and others, the letting does not necessarily take place by auction in 

Dubhn as has been stated by Master Brooke, Ho?i. T. B. C. Smith 11 86-11 qo Sir 

E ward Sugden s Orders do not authorize letting by auction or competition, except in 

particular cases, ib. 1186-1 igo The statement made by Master Brooke that there 

is a sum paid however small the yearly rent, of 6 1 45. 4 d. for the lease and the recog- 
nizance, is applicable to every cas e,ib. 1192 Still there is a great deal of difficulty in 

Hie Lord Chancellor taking upon himself to alter this custom, which has existed for 
99 years, jo. 1192, 1193 — -Evidence generally upon the items of which this sum of 
o*. 4 s. 4 cl. is composed, with opinion as to how far any diminution might be ad van- 

T n ’,/ S ' 11 would be desirable upon leases for small 

fawns that tenants should pay only a very small stamp duty,ii. 1237-1243. 

letw'of h L P H reBe w sy ‘n m th ! tenan * r y are sab ject to considerable hardship in the 

e t ug of lands, Hamltcn 138a Demoralizing effect which the present mode of 

lettin land under the management of the court has upon the tenantry, ib. 1382-1384. 

statement of the cost of a tenant’s lease and /eoognizance for land under tht 

management of the Court of Chancery and the Court of Exchequer; this is a very 

g eat hardship, ib 1385-1388 The system of letting land by auction is a most i n iu- 

drerous one; nothing can be worse, ib. 1392 Whin a tenant is ejected or a lelse 

isSPVafie ' ec . el '. er oonnot re-let the land without the Master’s directions, M‘Cay 
1500, I007 Injudicious effect of the present mode of letting estates under the 
management of the equity courts, ib. 1577-1586. 

2 . How far Ihe present Term of Leases might, with Advantage, be extended: 

The largest extent of term for which the court can grant a lease, is seven years- 

fhis^nder'a raf’ 1'““° t °, be - determmed suddenly by the termination of tluf suit ■ 
this under a lecent Act seriously increases the stamp duties, Brooke 75-78 It would 

val r ‘fl 'f eourt had power to grant a lease in the ordinary 

™‘°eLes lflimi£’dio C s ?raC ‘ er ’ A 10 °— T . he P°wer of the Court of Chancery to 
th“ erm W ll! VenyearS; rt “ not desirable to extend the limit of 

r • A klu S £ dert 506-509. 521-527 Objection to the Court of Chancerv 

a toraTbar toimlrf a “ Img “wT' 3 / 0 ! y ears ; the dmiiation to so short a term 

V * mpr ‘ ’'eiuent, Sofay 616. 665-670 How far it would be politic in 

Hon T B rS ““* 0t Ireland “‘end the leasing power of tenant s P for life, 

foZi u stc^ubf r of leMm? under 

m the cultivation of land, Hamilton 1389-1391 See also Recognizances: 3 

Mg™* ^editors. Judgments, 1 . 1 Restraining Judg- 
Litigation. See Hedge Attorneys. 
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Reports, 1849 — continued. 



Loans. See Assignment of Judgments. 

Lord Chancellor. With respect to general orders and rules nf onn r f ,, 

that the Lotxl Chancellor of Ireland should be clothed with the power which threat 
Seal of England now possesses, Hon. T. £. C. Smith io 72 -io77_sS it ! ,M K 
as well that he should submit to the Legislature any greai alteration, ,l_The ielet 
t,on of parties 10 act as receivers should be unquestionably vested in the Chancellor 
Bamltm 1293-1295 See also Appeal,. Numbered Estates. Chancellor, 

LU f&tatefX AS ‘"‘ S ' EncumlmiEstaUs - Improvement of Estates, l.% Management 



M<Cay, William Macartney. (Analysis of his Evidence.)— Solicitor, loan -Has bed 

some experience in the management of estates under receivers, 1524 frae__c loss 

thine 'could l?*"™ ™ ge T! lly S t Ucted ’ Ib26 ’ ' 6 * 7 — > U thTt «y- 

f , , ° 'i, be w ° rse man a S ed tban tba estales under receivers ; this is decidedly attn- 

rf ,8 7 ,S3l ‘ Estlinaled stmonnt of the rental of property 7 under 

eostoefeent a t^"? °d °pi™" as ‘ ba amount of , he 

' !, p [j sent P-'d 'o'-.the management of estates under the courts of equity, 
535 54 ° Evidence in detail as to the receivers’ costs against estates under the 

anagement of the courts of equity, and how these costs are incurred, 1541 P u-ti- 

costs’ 1*542-1546. statement ' acts preporud by the receiver, and charged in his 

n„S fflC !; lty ■? P re ^p*« n gi» the receiver taking the Master’s directions, in some 
cases, where It would be desirable that be should do so, 1543-1545 It is advisahle 

t T° r ^ ire d Ct T de ° f COBma “ icalin g wbb and directing a receiver should exist 

than there is under the present system of a statement of facts, 1546 Explanation of 

t sf»mor ent m °t e ° f aoco , untm S b y tucrivers in the Court of Chancery; it i! very unsa- 

tisfactory, eumhtons, and expensive, 1547-1551 The system of accounting^ the 

Court of Exchequer, is much worse even than in the Court of Chancery lira—— 

Existtng checks upon the receivers accounting in the Court of Chancery 1™ 

cfoKZd" B agai “ St ‘ enantS by a “ aclment; il “ “y‘ bia § bit an effica- 

?£ th? re , ceiver , t0 distr !' n for rent ’ but not «>' ufter the rent has been due five 
months, this is the only remedy in the hands of the receiver, without the Master’s 

directions, 1555 -Disadvantageous manner in which tile law which prevents the 

growing crop being distrained affects the receiver, 1556 Penalty incurred by receivers 

,n case they cannot get the rent, t 557 , 1558 Extent of property in Ireland charged 

with encumbrances, 1559— —Large proportion of the properties under the management 
of the com t of equity under the value of 1,000k a year, 1560-1565 When a tenant 

dirSns’ l56 a 6 1 T| S 6V IPir Th "“T cann< ? re ' let the lallcl " itbout lha Master's 

tSEgxs&s zssr not tbe po "' ,!r of exfeaims any m ° ney up °“ 

How far it is the duty of the receiver to call the attention of the Masters to reouired 

improvements on estates, 1568-1576- Injurious effect of the present mode of lettintr 

property under the management of the equity courts, 1577-1586 Importance of somi 

alteration being made in the mode of managing the estates so as to bring them as near 
ax possible to the manner in which private estates are manaeed by agents 1587— 
Neoesstty for power being given to expend a portion of the rents in the improvement of 
the estates, 1588— It is very desirable that the powers of the courts of eSTould 

be equalized in the case of minors’ and creditors’ properties, 1591, 1592 important* 

of a cen tal Board being established for the management and control of estate Tutto 
. the courts of equity, 1593-1595 Proposal for the management of the estates by a 

m^men™ P i595-j6l™. Ce ’ SImns Which W ° uld be e<fccted in ,be 

Probable number of district inspectors whicit will be required, 1604-1600 Ob- 

jeettons to the enormous amount of security at present required from receivers, as it 

S |f, uts l l‘ c C 0 °, r a guinst a most valuable class of persons, 1613-1616 The order of Sir 

Elated lblbn S a ! to ™“ ” ‘tub clerks from acting as receivers is frequently 

violated, 1617 1622 -Inferior state of the agriculture and ruinous condition of the 
cab ns on the estates under the management of the courts of equity, and lawless nature 

of the population, 1623, 1624 It is impossible that the country can thrive under the 

existtngmodeofmnnagtngestatesnndertiieeqnitycourts^enj Expense of managim- 

the estates under the proposed central Board ; amount of salary which should be naid to 
fbw m T° n 7 ' '<^-.636— Effect which the Bill which has lately passed for 
laulttatlng the sale ol encumbered estates in Ireland may have in reducing the number 
or estates under the management of the courts of equity, 1637, 1638. 

Evidence relative to the Bill now before Parliament respecting judgments ; some 
ottier element must be introduced into the Bill to render it a benefit to Ireland; 1640- 
°- 83 - a * C 1666 
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Reports, 1849 — continued. 

M‘Cay, William Macartney. (Analysis of his Evidence)— continued. 

1666 Existence of hedge attornies in Ireland; there is a great deal of litigation in 

the country, which is encouraged by persons who live by it, 1652, 1653 Opinion 

that many of the hardships and some of the praedial disturbances in Ireland are attribu- 
table to the misconduct of the bailiffs, 1667 Appointment of the bailifFs by the 

receivers, and control exercised over them, 1668-1670 The feeling of the legal pro- 

fession of Ireland is opposed to the Bill before Parliament for altering the law of judg- 
ments, 1671, 1672 The power of applying for receivers under small judgments sliould 

be limited, 1673. 

Management of Estates: 

1. Different Classes of Estates under the Management of the Courts: Dif- 

ference in the Management thereof. 

2. Evils of the present System of Management; Remedies suggested. 

1. Different Classes of Estates under the Management of the Courts; Difference in 

the Management thereof: M 

Particulars showing a remarkable difference in the management of the two General 
classes of estates under the courts, viz. the estates of minors and lunatics, and those 

subject to incumbrances whether by mortgage or judgment, Rep. ii. p. iii, iv This 

latter class may be also subdivided into two classes; first, where the incumbrance and 
the properly are of considerable amount; secondly, where either is inconsiderable, ib. iii 
—Result of the investigation of the Committee into the source of these differences’ in 
order to discover remedies which may mitigate (if not abate) the serious and increasing 

evils of a system which occasions private mischief and public inconvenience, ib. iv - 

Peculiarities of the two classes of estates placed under the courts at the instance of 
creditors, ib It may be assumed that so far as the authority of the court is insuffi- 

cient, the defect may be corrected, though not to the extent bf securing such a course 
ot management as might be exercised over the property of a lunatic or minor, ib. 

The estates under the management of the court admit of being divided into three 

classes, Brooke b- One class consists of the estates of minors and lunatics, ib 

.lliose estates under creditors’ receivers are divided into two classes, ib. 7 The first 

is where the estate is so large, and of such value, that the receiver’s poundage is an 

inducement to men of high character and station to take the receivership, ib. 7-0 

borne of these estates are extremely well managed, ib. r y 

2. Evil, of the present System of Management; Remedies suggested; 

-.TF' lie present system of "“»?■«». receive appointed 

To UsVonSLf^ 0 ' B are 50 S me ™ lly admitted that the witnesses are unanimous 

wh st sre rt tp '; It l" S °T 0f tllese evils are “kerent in ‘he system, 

of Ireland ,1 r«sn t or abuses much aggravated by ihe peeuliar circumstances 

ot Ireland and the general habus of the people, ib. The useful administration of the 

power of the court must mainly depend on the class of persons appointed to the 

office of receiver, ,b iv Where the estate is large, a receiver may be obtained Who 

can manage it beneficially, ib. Difficulty of selecting a receiver of independence or 

“FlS’tinw'fmm ° T the pr0per ‘ y of the “toi is small ; 

is decided h S'* m rj! '\"V' The present s y stem » f management 

IS aecidecity not beneficial to the inheritor of the estate, Brooke 345-352. 

but^thfnwnp^ C1 T Cery ! Ugh , t no , t . to have the mar >ageinent of properties at all ; nobody 
K28 roe- Thn h ' 8 * 8gent V" d * r h ‘ m can manage an estate properly, Sir E. B. Sudden 

in IreLf, * & ££ 

”SesnoJu”dei- he 6 *«— °“ l1 ™ <* * ■,«*». f” ‘he better manFgFment If * Z 
estates now undei the receivers of the courts of equity in Ireland, ib. 724, 725. 

oflmSTdlrtheS 1 f rw' y by a better mode of management 

SSS of Chancery, Btcley 736, 737 Experience has told us that 

Sa ffiaF dme y ir 8 b ' ° re y get ? ut of the hanlls of thl = Court of Chancery, and 
mS '‘an immense national evil that there should be no means of 

Cb-tncerv is nnr ^ y> r P :e management of estates under the Court of 

pS tbe , t “ a " t3 UP0, > them ’ b “‘ » ls ° to tlle nei ?hbouring 

of the manarunnF.o I r Statement of the prominent evils connected with the system 

From X V T s nnd " CIedltors receivers, Bon. T. B. C. Smith an, it L. 

rom the present unhappy circumstances of Ireland, property is rapidly coming 

under 
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Reports, 1849— continued. 



Management of Estates— continued. 

2. Evils of the present System of Management ; Remedies suggested — continued. 

under the management of the court, Eon T. B. C. Smith 987 And very little property 

except that of minors coming of age is taken out of its management, ib. 988. * 

Heads of a Bill prepared by witness to provide for the better management of estates 
under the Court ol Chancery, and to establish a uniform system of equity jurisdiction in 

Ireland; and examination thereon, Hamilton 1316-1321 Under the present system 

the estates are very badly managed boih under the Court of Chancery and the Court of 

Exchequer, ib. 1354, 1355 There is no difference between the mode of management 

of estates under judgment m the Court of Exchequer and the Court of Chancery ib. 
1475-1479- It is impossible that anything could be worse managed than the estates 

under leceivera; this is decidedly attributable to the system, M‘Cay 1528-11531 

Importance of some alteration being made in the mode of managing the estates, so as to 
bring them as near as possible to the manner in which private estates are managed by 
agents, ib. 1587 It is impossible that the country can thrive under the existing mode 

of managing estates under the equity courts, ib. 1625 Observations as to the manage- 

ment of estates by receivers under the Court of Chancery, submitted by the Chairman 
Rep. i.App. 147-149. J 

See ajso Abandonment of Estates. Agents. Central Board. Chancery , Court of. 

Classification of Estates. Commissioners of Encumbered Estates. Distraint 
Jor lient. District Inspectors. Encumbered Estates. Exchequer , Court of. 

Large Estates. Letting Lands. Masters in Chancery. Osborne, Mr m p 
Permanent Receivers. Rental of Ireland. Sale of Estates. Small Debts'. 
Small Properties. Superintendence of Chancery Property. 

Master of Receivers. One advantage to be derived from having a Master of Receivers 
would be, that the costs would be enormously decreased, Hon. T. B. C. Smith 1258. 



Masters in Chancery. Proposed appointment of a fifth Master of the Court of Chancery 
for the management of estates ; source from whence his salary should be paid, Hamilton 
14 8-1498. See also Remembrancer (Court of Exchequer). 

Mesne Process. Opinion of the Committee that it might perhaps be provided that the 
re ” 1 s ^ ou l^ generally be enforced by summary process, on the certificate of 

the Master, adjudicating on the amount of rent due, Rep. ii. p. ix How far it would 

be hard upon creditors in Ireland to exclude them from the full powers given by a 
judgment under 100 /., as they are now deprived of the power of arrest on mesne process, 
Hickey 902-907 See also Recovery of Rents. 



Minors ’ Estates. See Agents. Chancery, Court of, 2. 
merit of Estates, 1.2. Management of Estates, 1. 



Encumbered Estates. Improve- 



Mortyages. The object to he attained ts to prevent judgments being continued 
mon assurance ; parties should be driven to have a mortgage Hon T B 
1086,1087. • • . 



as a com- 
C. Smith 



SC E f/° A 1 Ssi ° nment °f Jud 9m™ts. Encumbered Estates. Management of 



Multiplicity of Suits. The court has frequently avoided the difficulty of going on ap- 
pointing receiver after receiver on all petitions presented against an estate, by extending 

the receiver, Sir E. B. Sugden 543~545 Beneficial effect of preventing a multiplicity 

of suits at the same time against an estate ; it would greatly contribute to save the 
estate from costs, ib. 578-580. 



N. 

Non-Resident Receivers. Witness has known cases where the receiver is resident in 
Dubhn, or far away from the property, and having no opportunity of personal inspection 
of it, but witness himself never permits it, except in cases of absolute necessity, Brooke 
148, 149. See also Resident Receivers. 

Number of Receivers. See Appointment of Receivers, 4. 



O. 

Officers (Courts of Equity). How far the officers of the Courts of Chancery and Exche- 
quer are practically acquainted with the management of landed property so as to be 
fitted to undertake the onerous duties of superintending the mass of Irish property now 
under the courts, Hamilton 1485-1487. r J 

See also Fees. Usher (Court of Chancery). 

°- 8 3- 4 A 3 O’Loghlen’s 
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0 ‘Loghlen’s Act. The appointment of receivers was introduced by Sir Michael O'Loghlen 

in 1835, Brooke 213-215 This Act had the practical effect of greatly adding to the 

quantity of land in Ireland brought under the management of receivers, ib. 216 Mr. 

Pigot’s Act has since brought all leasehold property under the operation of the former 

Act,i&. 217-220 These two Acts, with respect to judgments giving a right to the 

appointment of a receiver, have been very mischievous with relation to debts of very 

small amount, ib. 221-225 Witness would rejoice to see both Sir M. O’Logblen's 

Act and Mr. Pigot’s Act repealed, ib. 231-235. 

Under the Act of Parliament called the O’Loghlen Act, it is imperative upon the Court 
of Chancery, on the application of a judgment creditor, to grant a receiver, Sir E. B. 

Sugden, 418, 419 Opinion that the operation of this Act, compelling the court to 

grant receivers in all cases of judgments, is very inj urious to the public interests, ib. 

420, 421 Until Sir Michael O’Loghlen’s Act passed, no judgment creditor could 

obtain a receiver upon application, by petition, to the Court, Eton. T. E. C. Smith 962, 
963— —There were cases in which it might have been done by bill, ib. 962. 

See also Chancery, Court of, 1. Small Properties. 

Orders in Court. Return of the number of orders made in court, and side-bar rules 
entered in the office, during each year, from 1840 to 1848 inclusive, Rep. i. App. 149, 
150. See also .Decrees and Orders. Lord Chancellor. Rules of Court. 

Osborne, Mr., m.p. Observations upon the plan submitted to the Committee by Mr. R. 
B. Osborne, m. p., for the purpose of simplifying proceedings in the management of the 
estates now under the receivers of the courts of equity in Ireland, Hon. T. B. C. Smith 
1169-1179. 



Parties to Suits. See Judgment Creditors. 

P atent Offices. See Usher (Court of Chancery). 

Payment of Receivers. The mode of paying the receivers is the same with reference to 

minors’ and lunatics’ estates, and creditors’ estates, Brooke 84 It is hardly ever less 

or more than 1 s. in the pound of the rent collected, ib. 84-86 So that a tenant hav- 

ing obtained his holding by an auction bidding, is compelled to pay close up by a 
receiver, who receives a per-centage upon the collection of rent and upon prompt 
payment; but such has been the state of the country, that close payment has been found 
impossible in general, ib. 87. 

See also Collection of Rents. Recovery of Rents. 



Permanent Receivers. Objections to the appointment of a few general receivers to do the 
whole business of the court, with sub-receivers under them ; nothing could be more 

mischievous, Sir E. B. Sugden 490-492 Opinion in favour of the establishment of a 

permanent staff of receivers, Hamilton 1296-1298 Draft of a Bill for the appoint- 

ment of permanent officers as receivers in the Court of Chancery and on the equity side of 
the Court of Exchequer in Ireland, and for the better management of estates under the 
control of the said courts, Rep. i. App. 159-168. 



Personal Effects. See A ssignment of Judgments, 2. 



Pigot’s Act. Objections to the Act called Mr. Pigot’s Act, with regard to the operation of 

the law of judgments in Ireland, Sir E. B. Sugden 422-425 Mr. Pigot’s Act lias 

enlarged the power of judgments as affecting all property in the possession of the debtor, 

°A r !° t u be a cq u «red by the debtor, Hon. T. B. C. Smith 965, 966 Under Mr. Pigot’s 

1^967 968 16 ° f the aDdS ^ extendable under aa ele 8 it; instead of a moiety as formerly. 

See also Appointment of Receivers, 3. Chancery, Court of, 1. O’Loghlen’s Act. 



Poundage. See Payment of Receivers. Usher (Court of Chancery). 
Power v. Power. See Costs. 



Practice of Chancery. See Chancery, Court of, 2. Letting Lands. Sale of Estates, 3. 
Uniformity of Practice. J 



Pre-dial Disturbances. See Bailiffs. 

\ get J D ? a r , eceiver> the judgment creditor does not get a priority 
264-278 edlt ° rS ’ tbou § b tbe solicitor to such creditor gets a priority of costs, Brooke 



Public 
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Public Auction. See Letting Lands , 1. 

Purchasers. See Encumbered Estates. Sale of Encumbered Estates. Mental of Ire- 
land. J 



Q. 

Qualification of Receivers. Observations and suggestions of the Committee on the 

subject of the qualification for the office of receiver. Rep. ii. p. vii Difficulties in the 

way of satisfactorily testing the fitness of persons appointed as receivers, Hamilton 

1287-1295 Importance of providing a fit class of persons to act as receivers, fully as 

well qualified for the purpose as the private agents of owners, ib. 1329, 1330 ’Inquiry 

instituted in the Court of Exchequer as to the qualifications of the persons proposed as 

receivers, ib. 1456, 1457 -Reason why the present receivers who are not persons 

competent to perform the duties of the office are retained, ib. 1521, 1522. 

See also Class of Receivers. 



R. 

Real Property. See Management of Estates, 2. Restraining Judgments. 

Receivers. Observations of the Committee upon the case in which the appointment of a 
receiver is unavoidable, and in which an amendment of the system may be attempted 

with some prospect of success, Rep. ii. p. v, vi The system of receivers should be 

maintained, although there is no doubt it requires some correction. Sir E. B Susden 
45 1 , 452 . 

See also Abolition of Receivers. Agents. Appointment of Receivers. Bailiffs. 
Banisters. Class of Receivers. Collection of Rents. District Receivers. 
Eernak Receivers, Improvement of Estates. Judgment Creditors. Judgments, 2. 
Jurisdiction of the Courts. Large Estates. Lord Chancellor. Management 
of Estates. Master of Receivers. Non-Resident Receivers. O'Loghlen’s 

Act. Payment of Receivers. Permanent Receivers. Qualification of 
Receivers. Receivers- General. Recovery of Rents. Rental of Ireland. 

Resident Receivers. Security. Sheriffs’ Act. Solicitors. Tenants. 

Receivers- General. It would be part of a very good plan to appoint some persons in 

Dublin to act as receivers for all Irish estates, Broohe 192-210. 311-344 Provided 

there was living upon every estate a deputy who could be confided in, acting under the 

others, ib. 192-210 It would then be enough to let the court act when called upon, 

if any complaint was made, ib. 208 Way in which this plan might be carried out very 

beneficially, and at much less expense than attends the present system, ib. 192-210. 240- 

244 Further evidence in favour of the appointment of receivers-general, ib. 380 

et seq. See also Central Board. Improvement of Estates, 1. 

Recognizances. The recognizance, with the heavy charge upon it, affords no valid security 

for the payment of rent, Brooke 53-55 Amount of the fees and other charges which 

would fall if the recognizance were done away with, ib. 56-74 Power of the Court 

of Chancery to regulate all recognizances, SirE.B. Sugden 484 Witness has known 

instances of the recognizances being put in suit; but bas not known any instance of 

money being recovered by suits on recognizances, Hon. T. B. C. Smith 1224-1229 

Objections to the tenants of estates under the management of the equity courts, having 
to incur the expense of recognizances on taking a lease, Hamilton 1392-1397. 

See also Letting Lands, 1 . 

Recovery of Rents. Power of the receiver to distrain for arrears of rent, Hickey 609 

Power of the Masters in Chancery to direct prcceedings against tenants for the recovery 
of rents, ib. 610 — —How far desirable to extend those powers by general orders of the 

court, ib. 61 1 The receiver is not always successful in getting in the rents, and under 

the present system he cannot distrain till five mouths have elapsed, ib. 759-7 65 — _ 

Witness objects to the five months grace being allowed, ib. 762 The system of legal 

proceedings usually adopted against the tenantry to recover the arrears of rents, is 
very unsatisfactory; a more summary mode should be adopted, Hamilton 1444-1455—— 
Power of the receiver to distrain for rent, but not till after the rent has been due five 
months ; this is the only remedy in the hands of the receiver, without the Master’s 

direciious, M‘Cay 1555 Penalty incurred by receivers in case they cannot get the 

rents, ib. 1557, 1558. 

See also Attachments. Growing Crops. Mesne Process. Tenants. 

°*®3» a a 4 Registration 
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Registration of Judgments. View with which proceedings were taken by witness to esta- 
blish the re-regislraiion of judgments every five years, and failure of the attempt. Sir 

E. B. Sugden 421 Witness has always objected to a general register, from the great 

expense it imposes upon the country, and from other causes, ib. 436 Importance of 

the re-registration of judgments every five years, as in England, ib. 468 Evidence as 

to the registration of judgments in Ireland, Hon. T. B. C. Smith 1057-1060. 1078. 

See also Letting Lands, 1. 

Remembrancer (Court of Exchequer). The nature of the office of Remembrancer of the 
Court of Exchequer is as nearly as possible the same as a Master in Chancery, Hamil- 
ton 1265-1267. 

Rental of Ireland. Statement of the Committee that it may be collected from the evidence 
that nearly one-tenth of the rental of Ireland is under the management of the courts of 
equity, Rep. ii. p. iii Gradual increase therein of late years, on account of the gene- 
ral distress which has prevailed, ib. The other points which have led to this 

increase, are the want of purchasers where properties, the subjects of suits, have been 
offered for sale, and the facility of obtaining receivers at the instance of judgment credi- 
tors, of which advantage has been largely taken, especially where the sums due on 
judgments have been of small amount, ib. Approximate amount of the rental of Ire- 

land witness considers to be under the management of the Court of Chancery, Brooke 

5 Amount of the rental of estates under the management of the Court of Chancery, 

and opinion that steps ought to be taken to stop its increase, Sir E. E. Sugden 482, 483 

■ Amount of property, with reference to the rental, under the management of the 

Court of Exchequer, Hamilton 1271-1278 Estimated amountof the rental of property 

under the control of the courts of equity, M‘Cay 1532-1534. 

Rents. See Attachments. Collection of Rents. Distraint for Rent. Growing 
Crops. Improvements of Estates, 1. Mesne Process. Recognizances. Recovery 
of Rents. Tenants. 

Resident Receivers. Statement of the Committee that the tendency of the evidence taken 
by them shows it to be desirable that the receiver should be resident on, or near to, the 
property, Rep. ii. p. vii — -How far there is any rule of Court forbidding the appointment 
of a receiver, unless he is resident in the immediate vicinity of the property, Brooke 

151-161 -There is no doubt the receiver ought to reside on the estate, and be in the 

habit of seeing every property on the estate constantly, Hon. T. B. C. Smith 1116-1119. 

See also Non-Resident Receivers. 

Restraining Judgments. The effect of judgments, both in England and Ireland, is to cause 

a lien on the whole of the real property of the owner, Sir E. B. Sugden 434 How far 

it would be advisable to alter the law, so as to make judgments to affect only a portion 
of the property, ib. 435, 436. 581—584 It would be well to restrain judgments to par- 

ticular lands, Hickey 919-922. 

Reynolds v. Reynolds. See Collection of Rents. 

Rolls Court. See Decrees and Orders. 

Rules of Court. Recommendation of the Committee that the courts of equity should be 
aided by whatever legislation is proper to enable them to arrange and execute such a 
code of rules as would be likely to encourage (if not secure) the selection of a competent 
person as receiver wherever the appointment must be made, Rep. ii. p. vii Recom- 

mendation ot the Committee that a legislative sanction should be given to such rules as 
may be considered, proper to secure the appointment of competent receivers and the 
useful discharge of their duties in the least expensive manner, ib. x. 

See also Decrees and Orders. Judgment Creditors. Lord Chancellor. Order a 

in Court. Side Bar Rules. Solicitors. 



Salaries. See Fees. 

Sale of Encumbered Estates: 

1. Generally. 

2. Importance of facilitating and expediting the Sale of Encumbered Estates. 

3. Difficulties in the way of assimilating the Law of England and Ireland 

cn this matter. 

1. Generally : ’ 

. Und “ P re sent law the judgment attaches to the whole of the property in posses- 
j ‘ ie debtor, however large it may be, and however small the sum may be for which 
the judgment may be obtained, Brooke 226,227 This operates as a great impedi- 
ment to the sale of land and the transfer of land in Ireland, ib. 226-230 Evidence 

relative 
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Sale of Encumbered Estates— continued. 

1. Generally— continued. 

relative to the sale of land generally ; there are insuperable difficulties in the way of 
making the sale of land as easy as the sale of anything else, Sir E. B. Sugden 536-540 

Effect which the Bill which has lately passed for facilitating the sale of encumbered 

estates in Ireland may have in reducing the number of estates under the management of 
the courts of equity, M‘Cay 1637, 1638. 

2. Importance of facilitating and expediting the Sale of Encumbered Estates : 

The objects proposed in the draft of a Bill prepared by the Master of the Rolls in 

1847, were to simplify proceedings in Chancery for the sale of encumbered property, and 

to remove the evils in practice which occasioned delay and expense, Rep. ii.p. x. 

The remedy for the existing evils would be to facilitate the sale of estates under the 
Court of Chancery so as, as quickly as possible, to answer the purpose of the suit, and 

to relieve the Court from the management of them, Sir E. B. Sugden 542. 563 Estates 

ought not to remain under the management of the Court of Chancery longer than is 

absolutely necessary, ib. 602 Beneficial effect which would result from estates in the 

Court of Chancery being sold as speedily as possible, and their being thus be taken 

out of the court, Hickey 739-758 Copy of a Bill, drawn in 1847, 6y the Master of 

of the Rolls in Ireland, to diminish expense and prevent delay in suits to be instituted 
for the sale of encumbered estates in Ireland, and to enable the proprietors of land to 
petition for the sale thereof, to pay off encumbrances, Rep. i. App. 154-159. 

3. Difficulties in the way of assimilating the Law of England and Ireland on this 

matter : 

Importance of assimilating the practice of the Court of Chancery in Ireland as to the 

sale of estates under judgments, to the law of England, Sir E. B. Sugden 497-505 

Reason why witness does not concur in the recommendation of Sir Ji. Sugden, with re- 
spect to assimilating the practice of the Court of Chancery in Ireland as to the sale of 
encumbered estates under judgments, to the law of England; reference to a Bill which 
witness drew up on this subject in 1847, with a view to remedying the existing evils as 
regards delay and expense in the law of Ireland in these cases, Hon. T. B. C. Smith 

1026-1043 The difficulty in the way of the sale of estates arises from three causes, 

ib. 1061 First, from the proceedings of the Court, which are unnecessarily dilatory; 

this can be remedied, ib.- Secondly, it arises from that with which the Court of Chan- 

cery has nothing to do, that is, the defect in the law of conveyancing, ib. 1061-1065 

And, thirdly, there is the difficulty of obtaining purchasers in the present state of 

Ireland, ib. 1061 The great object to be attained is to endeavour to prevent pro- 

perty getting under the Court at all; and when it is there to endeavour to expediie the 
sale of it as much as possible, ib. 1153-1155. 

See also Appointment of Receivers, 3. Assignment of Judgments, 2. Commis- 
sioner of Encumbered Estates. Delay. Judgment Creditors. Judgments, 1. 
Management of Estates. Rental of Ireland. 

Security. There is great difficulty experienced about the security required on the appoint- 
ment of creditors’ receivers, Brooke 28 Practice of the Court of Chancery as to the 

mode adopted to ascertain the solvency of the security of the receivers, Hickey 680-684 
Security required to be given by all receivers appointed under the Court of Ex- 
chequer, and purpose thereof, Hamilton 1480-1484 Objections to the enormous 

amount of security at present required from receivers; way in which it shuts the door 
against a most valuable class of persons, M‘Cay 1613-1616. 

See also Central Board. District Receivers. 

Service of Notices. How far in the appointment of a receiver under a judgment it is neces- 
sary that the judgment debtor should be personally served with notice of the application 
about to be made to the Court to appoint a receiver, Brooke 245-257. 

Sheriffs’ Act. Great increase in the number of judgments occasioned by the Sheriffs’ Act, 

Sir E. B. Sugden 417 The appointment of receivers in Ireland takes place under the 

Sheriffs’ Act, extended by the Acts of the 3d &. 4th Viet., ib. 444. 

See also Costs. Jurisdiction of the Courts. 

Side Bar Rules. Return of the number of orders made in court and side bar rules entered 
in the office during each year, from 1840 to 1848 inclusive, Rep, i. App. 149, 150. 

Sinecures. See Usher (Court of Chancery). 

Small Debts. Opinion of the Committee that it would be advisable to repeal the right of 
appointing a receiver on a judgment where the unsatisfied demand does not exceed 

1 50 1 ., Rep. ii. p. x No one in these cases can be got to take the receivership but 

some inferior person, who is bribed by the solicitor to take it, in order that the solicitor 
may get the profits; evils resulting from this, Brooke 9-11. 17-24 It would be 

0.83. B b advisable 
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Smith, Right Hou. Thomas Berry Cusack. (Analysis of his Evidence) — continued. 

It might be desirable to give the Court the power of allowing an outlay for improve- 
ments upon properties ; but it would be misleading the Committee and the public to 

state that it would lead to any very beneficial results, 1139-1155. 1180-1184 

Distinction drawn in this case between the estates of minors and lunatics, and those of 

judgment creditors, ib. The great object to be attained is to endeavour to prevent 

property getting tinder the Court at all ; and when it is there, to endeavour to expedite 

the sale of it as much as possible, 1153-1155 It is most desirable that the agent of 

the estate should be appointed the receiver, 1155-1166. 

The great evil of the system, whatever rules the Court may adopt, arises from the 
circumstance of sp large a quantity of encumbered property coming within the juris- 
diction of the Court, 1166 Witness does not know that this evil is without a remedy; 

conveyancing might be simplified so much, that, the proceedings of the Court being also 
simplified, property might be sold quickly in Chancery, provided always, that from the 
improved state of the country, there were purchasers for it, 1167, 1168 — -Observations 
upon the plan submitted to the Committee by Mr. R. B. Osborne, m.p., for the pur- 
pose of simplifying proceedings in the management of the estates now under the receivers 

of the courts of equity in Ireland, 1169-1179 Further evidence with respect to the 

appointment of an officer having a general superintendence of Chancery property, with 
suggestions for the appointment of district receivers; importance of having men of 
high character appointed, iJ. 



Evidence showing that the clause in the Sheriffs’ Act, which gives the judgment cre- 
ditor applying for a receiver the costs of the petition, is a mischievous clause, 1185 

: When there is a new letting of laud under the management of the Court, at the 

instance of receivers and others, the letting does not necessarily take place by auction 

in Dublin, as has been stated by Master Brooke, 1186-1190 Sfr Edward Sugden’s 

orders do not authorize letting by auction or competition, except in particular cases, 
1186-1190 The statement made by Master Brooke, that there is a sum paid, how- 

ever small the yearly rent, of 61 . 4 s. 4 d. for the lease and the recognizance, is appli- 
cable to every case, 1191 These recognizances do not work well, nor do they afford 

any greater security for the payment of the rent, 1192 Still there is a great deal ot 

difficulty in the Lord Chancellor taking upon himself to alter this custom, which lias 

existed for 99 years, 1192,1193 Evidence generally upon the items of whicli this 

sum of 6/. 4s. 4 d. is compounded, with opinions as to how far any diminution might be 
advantageously made therein, 1194-1210. 

Detail of the case of Power against Power, in which case an action to recover a debt 

of 5 i. 8 s., the costs amounted to 21.Z. 2s. 9 JcZ.; 1212-1223 Witness has known 

instances of the recognizances being put in suit, but has not known any instance of 

money being recovered by suits on recognizances, 1224-1229 Evidence as to the 

costs of appointing and of extending a receiver, 1230-1236- It would be desirable 

upon leases for small farms that tenants should pay only a very small stamp duty, 1237- 
^. 2 43 — portion of those properties which have come under the Court, under Sir 
Michael O Loghlen s Act, are small properties ; this state of things is one of the greatest 
calamities of Ireland, 1244-1248. 



How far the limited power of leasing under the Court is susceptible of improvement, 
1249-1253 Sir Edward Sugden’s new rule of court gave the power of distress to the 
receiver upon five months’ arrear of rent; there is no objection to this order; it is suf- 
ficient as it stands, 1254-1257 One advantage to be derived from having a Master 

of jeceivers would be, that the costs would be enormously decreased, 1258 Witness 

is against the system of distraining growing crops, 1259, 1260 There would be no 

objection that all law; proceedings should be taken in the name' of the receiver, in order 
to get rid of all the difficulties about demises, 1261, 1262. 



Solicitors. Concurrence of the Committee in the opinion that it is against public policy to 
al j°" a "y member of the legal profession to act as a receiver, unless by special order 

of the Court, itep.ii. p. vii Objection to the appointment of solicitors as receivers, 

Jarooke 92-97- The receivers are but seldom solicitors or attorneys, ib. 166-170 

The present Master of the Rolls has expressed very strong disapprobation at appoint- 
ing any solicitors, 16.— -Witness therefore never appoints one, unless no one else can 

be found to undertaxe the duty, ib. By a rule of court, solicitors, their clerks, and 

assistants, are prohibited from becoming receivers, Sir J 3 . B. Sugden 518-520. 

° U f m ^ er ? f “! , ® itor * solicitors’ clerks acting as. receivers in violation of 

the rules of court, Hickey 687-696 Affidavit made by the receiver that he has 

entered |n|0 no underhand bargain with the solicitor, ib. 697-699 In different cases 

which have come befoie witness he has found solicitors have been appointed ; he 
strongly objects to their being appointed receivers, Hon. T. B. C. Smith 1007-1101. 
1107 et seq. General order made by Sir Edward Sugden that no solicitor should 

be appointed a receiver, ib. 1098-1101.1105-1115 The order of Sir Edward Sugden 

prohibiting 
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Solicitors — continued. 

Zir^C^JZl acti ” g “ ™ ia ^ re S uen tly violated, 



Priority of Claim. .Small Debts. 



See also Costs. Hedge Attorneys. 

Stamp Duty. See Letting Lands, 1 . 2 . 

Statement of Facts. Particulars relative to the statement of facts prepared by the receiver - 
amount of the cost thereof; this is a charge upon the estate, Hickeu 607, 608 Par- 

ticulars relative to the statement of facts prepared by the receiver, and charged in his 

costs, M Lay 1542-1546 Difficulty at present existing in the receiver taking the 

Masters directions in some cases where it would be desirable that he should do so, 
*. 1 643- 1545— — It is advisable that a more direct mode of communicating with and’ 
direcimg a receiver should exist than there is under the present system of a statement 



Sub-letting. There should be a clause against sub-letting in every Chancery lease, Brooke 



Sub-Receivers. See Permanent Receivers. Receivers- General. 

Sugden, The Right Honourable Sir Edward B. (Analysis of his Evidence.)— Was Lord 
Lnancellor of Ireland, 415 During the time witness was Lord Chancellor his atten- 

tion was much d.rected to the system of judgments, and also to the operation of the 
system of receivers under judgments, and generally to the management of estates under 

the Lourt ot Chancery, 416 Important changes introduced by witness during the 

time he was Lord Chancellor in the proceedings of the Court of Chancery, 417 

Crreat increase in the number of judgments occasioned by the Sheriffs’ Act, ib.- On 

the question arising whether it was necessary to make every judgment creditor a party 
to the suit in relation to the sale of estates, witness obtained the assistance of the then 
Lord Chief Justice and the Master of the Rolls, and the opinion arrived at was, that 

every judgment creditor was a necessary party to such a suit, ib. In consequence 

ot the inconvenience experienced, witness, with the concurrence of the Master of the 
Rolls, introduced a new rule, which very much lessened the evil, by rendering it not 
necessary, except under peculiar circumstances, to make all the judgment creditors parties 
to such a suit, ib. 

Under the Act of Parliament called the O’Loghlen Act, it is imperative upon the 

Court, on the application of a judgment creditor, to grant a receiver, 418, 419 

Opinion that the operation of that Act compelling the Court to grant receivers in cases 

of judgments is very injurious to the public interests, 420, 421 Proceedings taken 

by witness to establish the re-registration of judgments every five years, and failure of the 
attempt, 421. Objections to the Act called Mr. Pigot’s Act, with regard to the opera- 
tion of the law of judgments in Ireland, 422-425 In Ireland judgments have always 

been considered as a common assurance and security of the country, and a great misfor- 
tune it has always been, 426-428 Judgments are not assignable in England as they 

are in Ireland, 429. J 

Distinction that exists between the laws of England and Ireland as to the assignment 

of judgments, 429-431 The greatest inconveniences arise in Ireland from judgments 

being used almost like common bills of exchange, and given for small debts"due to 

tradesmen, 431, 432- Witness is not aware of there being any evil arising out of the 

law as regards judgments in England, 433 Opinion that some of the landed pro- 

prietors in Ireland require a little protection, they are so careless about their property 

and their money; instances in support of this opinion, ib .■ The effect of judgments 

both in England and Ireland, is to cause a lien on the whole of the real property of the 

owner, 434 How far it would be advisable to alter the law so as to make judgments 

to affect only a portion of the property, 435, 436. 581-584 Opinion that although 

there may be abuse in the assignment of judgments, it would not be advisable to take 

away that power, the practice having so long existed, 435-438. 587 Witness has 

always objected to a general register, from the great expense it imposes upon the country 
and from other causes, 436. 

How far making the judgments a security almost up to the full amount of the pro- 
perty acts as an impediment to the sale of the property, 436, 437 It would be 

advisable to limit the amount of money for which a judgment should bind the property 
and a receiver be appointed, taking into consideration the expense attending such a pro- 
ceeding, 438. 440, 441. 585-593 No judgment creditor should have a receiver 

appointed until after a certain period from the time of his obtaining judgment; a year 

would be a very fit period, 438, 439 There is no appointment of receivers upon 

judgments in England, 443 The appointment of receivers in Ireland takes place 

under the Sheriffs’ Act, extended by the Acts of the 3d & 4th Viet., 444 Witness 

°* 8 3 * ® b 3 considers 
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Sugden, Right Hon. Sir Edward B. (Analysis of his Evidencej-corrtt'W. 
considers the present moment most advantageous for effecting any change in the law 

of Ireland as regards landed property, 445 Opinion that the iaw of Ireland with 

S r f, ! “ n J S » be left unchanged, 446-448 Evils resulting from the mul- 
tiplication of parties to a suit by including all judgment creditors, 448, 440 Strong 

objections entertained by witness to hourly warrants before the Master, 449; 450. " 

The system of receivers should be maintained,- although there is no doubt it re- 

■ tpures some correction, 451, 452 -Amount of debts to which the power of obtaining 

judgments and appointing receivers should be limited, 453-456 Iwith reference to 

the number of receivers that have been appointed, the evils are so great that ni, country 
can piospei under them, 457 — -Ihere has been a great misapprehension in the public 

mind as to the power of the Court of Chaucery over receivers, ib. Importance of 

giving the Court of Chancery power to manage encumbered estates, in the same wav 

as they do the estates of minors or of lunatics, 457-472 Extent of the nowZ- 

Sates S 4 eT 4W thG Eor d Chancellor f ° r «'e management of encumbered 

4 f ,1 47 5 f!l 'Pi J llere ,s “° reas011 wl, y judgments should be got rid of in 

hml™, 468. U bC br ° U6ht ' 0 ° perate ’ ” S they do in En g la " d . within reasonable 

Importance of the re-registration of judgments every five years, as in England, 468 
i j™?i t 7 of permanent improvements being made on encumbered estates under 
judgments, the owner will not do it himself, and the creditors will not, because they 

want their money, 470, 471- lhe present practice of letting estates under the man- 

agement of the Court by public auction, is productive of a great deal of mischief, 473- 
481 Amount of the rental ot estates under the management of the Court of 

Chancery, and opinion that steps ought 10 be taken 10 stop il, 482, 483 Power 

abl t “b Violate all recognisances, 484-i — It woirtd be very X- 

sabJe to abolish lhe fees ol the officers of the Court of Chancery, and pay them bv 

fixed salary 485-487 Particulars relative to the existing mode of appmntine- r I 

centers, and how far open to abase, 489 Objections to toe nppotatSE of a® few 

general receivers to do the whole business of the court, with sub-receive” unde them 
nothing could be more mischievous, 490-492. ’ 

The removal of the evils resulting from the multiplication of receivers is bevond 

the power of legislation, 493 Recommendations for checking the amount o/nro 

peny placed under the management of toe Court of Chancery, 404-4,7 L,. pr °~ 

Importanoe of aaaimiluing the practice of the Court of Chancery in ifelmid 

C rr s r J “ d e meo,s ’ ‘° *■>« °f England, 497-505-— —The 1 now£ 
of the Court to grant leases is I, mired to six or seven years -it is , 10 t des raff, to 

extend the limit ot that term, 506-500. R21-R27 Annrnval tKn 10t ? es,rable to 

the law which took away the right of distraining on grawing crops Slo-ato ““ The 
law does not compel the appointment of a receiver when thnLn, 1 , • 5 , 3 ~ A , he 

bill ; toe cause being thenffn court, a * 

receivers^ 518-520 . 80 lcltors ’ ‘Wr clerks, and assistanta are pStV^ 



The Court of Chancery ought not to have the management of properties at all ■ „„r,„,i 

but lhe owner, or h,s agent under him, cun managed esta,e P pLperly leS-Auf y 

Evidence relative to lhe sale of land generally; thire are insuperable 
way of making the sale of land as ea 5 “y as to^'saleTanXTete 

estates under the Court of Chancery in Ireland are very badly managed all 

ness is not prepa.ed to suggest any means by which properties'^ now if rit ~u L 

removed from its jurisdiction, 542 The remedv fnr f 0 < ? ourt m, £ bt be 

facilitate the sale of the estales under the Court oMJhancery so as^aniS 1 W be l ° 
stole, to answer toe purpose of the suit, and to r*K.«. tbf n..L ru-I’.?- 9 - lcU ) r “ P 08 ' 



srble, ,0 answer toe ff p«e of toe 



recerver, 543-545 The receiver in Ireland is only foXd to as toe man wh 8 ‘ h ? 

the greatest amount of rent from the tenants, 546, 547. “ who can 8 6t 

Advantage of ait acts done by rhe Masters being subject to an aDDeal to ,1, , 

S abSi^^r s ought no1 to »-* in **“ o?s£^ e n g c :r: 

See also Ajjigsr/ieni of Judgments. Delay. Distraint for r o 

Creditors. Judgments, I. . Letting Unde, l sJu D ek' 

Superintendence of Chancery Property. “ Debts. Solicitors. 

Suitors . 
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Reports, 1849 — continued. 



Suitors. See Judgment Creditors. 

Suits. See Recognizances. 

Summary Process. See Mesne Process. 

SupmMmdence of Clarwery Property. Witness concuss with the opinion expressed by 
n S “ gd ? f ¥ tl,c P r °P r “ l y of ha ™g on officer in Dublin who sfonld have 
nertv 5 jS' t’h *r d Q b? A“ at "” d 10 llle Senerat superintendence of Chancery pro- 

1 ', 7 t “ t 1 ? 0 ’ , U2 JL- ”69-1179 As regards the suggestion that 

u‘i d be a PI Jom . tcd . b y tlw °° urt > and be under tile jurisdiction of the Court, 
vemme „7 M be , Very mUC '’ lll ?t’° Sed 40 make il “ '“gher officer, appointed by the Go- 

made (hr !l Mas,er ' or something of that sort, id. 1 122-1 133. Provision should be 

"„ n '?* 4 p e proper superintendence 1 of the receivers by a staff of officers interposed be- 

Ince oler them ,he ro“ lve, ' s . Hamilton 1331-1343 There exists no superintend- 

ence over the mode in which estates are managed by receivers, ii. 1460. 

See also Central Board. 



tenants Remedy possessed by the smaller class of tenantry, if they are unjustly dealt with 

and oppressed by a receiver, Hickey 68 5) 686 Number of tenants on the estates under 

the management of the Court of Exchequer, Hamilton 1285, 128G Evil effect of the 

whS.?rtiiv«r a V” S t P Tffl t0 \ - Ctll 7 a gU0(l Iandlord woul(1 do > in assisting the tenantry 

when they get into difficulties, \b. 1397-1400 The tenants are greatly harassed by 

thereceiveis for then- rents, who retain the possession of the money for a long period, 
10 1415-1410— —Manner in which the tenants can obtain redress from the oppression 
or tne receivers, ib. 1461-1464. ir 

See ako Attachment,. Collection of Rents. Bfectments. Improvement of 
pRmts Jud S mmts - 2 ‘ letting Land,, 1.2. Recognizances Recovery 

T ”T‘n' ? ta ? e ° f th * ¥ w in Ireland " ith re spect to a judgment against a trustee per- 
sonally, having a cestui que trust vested m him, Hickey 923. F 

U. 

Uniformity of Practice. Opinion of the Committee that the want of uniformity in the svs- 
Cd “ >e C °"I‘ S of i» Ireland, and the opportunities of 

fraud, whereby different receivers may be appointed over the same property under their 
concmient jurisdiction, have materially aggravated the evils of the general system, Rep. ii. 
r TTjT e rnle is Precisely the same botlr in the Exchequer and in Chancery with 
regard to the recognizance and mode of letting, Broohe 80-83. 3 

See also Management of Estates, 2. 

Kier (Court of Chancery). Particulars relative to the usher's poundage charged in the 
S 67 J° 678 ^ J 75 J9 The “ Sl>er ' S iB a patent offlce “ d * ^ccnre, 



W. 

Warrants. Strong objections entertained by witness to hourly warrants before the Master, 
oir ±s, JJ. bugtfen 449, 450. ’ 
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Alphabetical and Classified List of the Principal Headings in this Index, with the Paging 
at which they will respectively be found. 



ABATEMENTS 



Page. 

171 



Attachments 



Page. 



173 



Abolition of receivers ------ 171 

Accounts - -- -- -- - 171 

Audit of accounts - - - - - *173 

Agents - - - - - - - -171 

Management of estates, 2 - - - - 188 

Qualification of receivers - - - - 191 

Agriculture ------- 171 

Condition of the tenantry - - - - >77 

Improvement of estates, 1 - - - - 183 

Appointment of Receivers: 

1 . Generally- ----- 172 

2. Expense of appointing receivers : recom- 

mendations that the costs should be 
treated as part of the debt - - 172 

3. Great increase lately in the number of 

receivers appointed; evils resulting 
therefrom - - - - - J"2 

4. Objections to more than one receiver 

being placed over an estate - - 172 

Barristers - - - - - - - 174 

Central Board - - - - - -176 

Chancery, Court of - - - - 176 

Class of receivers - - - - - -176 

Exchequer, Court of 17 8 

Female receivers ------ 179 

Management of estates - - - - - 188 

Non-resident receivers - - - - - 189 

O'Loghlen’s Act 19° 

Bigot's Act 190 

Qualification of receivers - - - * 1 9 1 

Receivcrs-general - - - - -191 

Security ------- 193 

Service of notices - - - - - - J 93 

Sheriffs' Act - - - - - -193 

Solicitors 1 - - - - - -196 

Assignment op Judgments: 

1, Opinions in favour of allowing the 

assignment of judgments - - - 173 

2. Oljections thereto - - - - 173 

Judgments, 2 - - - - * -184 

Mortgages l8 9 



Bailiffs ........ 174 

Central Board - -176 

District inspectors - - - - - 178 

Receivers-general ------ 191 

Superintendence of Chancery property - - 199 

Chancery, Court of: 

1. Abuses existing in the management of 

the property under the court - - 176 

2. Remedies suggested - - - - 1 76 

Accounts ------- 171 



Appointment of receivers, 3. 4 


- - 172 


Central Board - 


• - 176 


Delay ------ 


- 177 


Encumbered estates - 


- 178 


Exchequer, Court of 


- 178 


Expenses of management 


- 179 


Fees ------ 


- - 179 


Improvement of estates - - - 


- - 183 


Judgments ----- 


- 184 


Jurisdiction of the courts 


- 185 


Letting lands - 


- 1 86 


Management of estates - - - 


- 188 


Recognizances - 


- 191 


Rental of Ireland - - - 


- 192 


Sale of estates - 


- 192 


Uniformity of practice - 


- 199 


Usher ----- 


- 199 


Warrants ----- 


- 199 


Class of receivers - 


- - 17G 


Appointment of receivers, 1 - 


- - 172 


District receivers - - - - 


- - 178 


Management of estates, 2 


- 188 


Qualification of receivers 


- 191 


Security ----- 


- 193 


Small debts ----- 


- 193 


Classification of estates - - - - 


- - 176 


Management of estates, 1 


- 188 



Collection of rents - - - - - -177 

Payment of receivers - - - - - 190 

Tenants ------- 199 
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Condition of the tenantry - 
Agriculture - 
Letting lands, 1 - 
Tenants - 

Conveyancing ----- 
Encumbered estates - 

Sale of estates, 3 - - 

Costs ------- 

Abatements - - - - - 

Ejectments - - - - - 

Master of receivers - - - 

Multiplicity of suits * - - 

Priority of claims - - - 

Statement of facts - 

Creditors’ estates - 

Improvement of estates - 
Management of estates - - - 

Decrees and orders - - - - 

Lord Chancellor - - - - 

Orders in court - - - - 

jRttfcs 0/~ - 

Delay ...... 

Distraint for rent - - - - 

Attachment - - - - 

Ejectments - 

Growing crops - - - - 

Recovery of rents - - - - 

District receivers - 

Ejectments ------ 

CiniZ BZZZ CoarZ - - - - 

Encumbered estates - - - - 

Commissioners of encumbered estates 
Improvement of estates • 

Letting lands 
Management of estates - 

SaZe of estates - 

Exchequer, Court of 
Accounts - 

Appointment of receivers, 3 . 4 

Delay 

Improvement of estates - 
Jurisdiction of the courts 
Letting lands - 

Management of estates - 
Remembrancer - 
Rental of Ireland 
Sale of estates - 
Tenants - 
Uniformity of practice - 

Expenses of management 

Abatements - - - - 

Accounts - 
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Appointment of receivers, 2 - - - - 172 

Central Board - - - - - -176 

Delay - - - - - - - i ?7 

Exchequer, Court of - - - - - 178 

Management of estates - - - - - 1 88 

Recognizances - - - - - -191 

Fees (Court of Chancery) ----- 179 
Recognizances - - - - - -19! 

Growing crops - 179 

Distraint for rent - - - - -178 



Improvement op Estates : 

1 . Importance of empowering the courts to 

make allowances for improvements - 183 



2 . Difficulties in the xvay of so doing - 183 
Agriculture- - - - - - -171 

Letting lands, 2 - - - - - -186 

Management of estates ----- 188 



Judgment acts - - - - - - -184. 

Appointment of receivers, 2 - - 172 

Assignment of judgments, l - - - - 173 

Small debts - - 193 



Judgment creditors - 184 

Appointment of receivers, 3 - - - - 172 

Costs ------- - 177 

Improvement of estates - - - - - 183 

Judgments, 2.3- - - - - - 1 84. 

O'Loghlens Act 190 

Priority of claims - - - - - 190 

Rental of Ireland - - - - - - 192 

Small debts - - - - - - -193 

Judgments; 

1 . Unsatisfactory state of the existing law 

of judgments - - - - - 184 

2 . How far the Dill before Parliament is 

likely to improve the law - - - 1 84 

3 . Desirableness of limiting the effect of a 

judgment; grace which should be al- 
lowed previous to the appointment of a 
receiver - - - - - -185 

Appointment of receivers, 1.3 - 17c 

Assignment of judgments - - - - 1 73 

Improvement of estates, 2 - - - - 183 

Management of estates, 1 - - - - 1 88 

Mesne process - - - - - -189 

Mortgages - - - - - - -189 

O'Laghlen’s Act - - - - - - 190 

Pigot’s Act ------- igo 

Registration of judgments - - - - 192 

Rental of Ireland - - - - - -192 

Restraining judgments - - - - - 192 

Sheriffs’ Act 193 

Small debts - - * - - - -193 

Trustees ....... 199 



Jurisdiction 
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